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The agency also needs to complete a Forest Plan amendment to demonstrate to 

the public that massive slashing and burning within IRAs qualifies as "restoration" 

of wildlife habitat. To date, these claims, including in the Forest-wide Prescribed 

Restoration Project are not supported with anything but vague suppositions. For 

example, there are no actual criteria or measures provided to define how 

treatments in IRAs promote "resilience" for wildlife. The public needs to know 

how these changes are being measured, and how wildlife resilience is being 

measured. For example, the agency needs to demonstrate why the massive killing 

of forest and arid land birds will promote their populations within IRAs. As is 

currently demonstrated in the Forest-wide Prescribed Burning Proposal, these 

questions about impacts of these treatments remain unaddressed. 

We have added 2 new issues based on new information since the project was 

scoped in 2022. This is the listing of whitebark pine as a threatened species, and 

the 90-day review for potential listing of the Pinyan Jay as a threatened or 

endangered species. 

7. Legal Violations that Will be Triggered if the Forest-wide

Prescribed Burning Program is implemented

A. The agency is violating the NEPA by failing to evaluate program impacts

on a host of landbirds, including many that have an identified

conservation concern; slashing and burning pinyon-juniper trees and

sagebrush are adverse actions that will reduce bird populations and

exacerbate ongoing declines, an impact that must be measured to meet

the "hard look" requirements of NEPA analyses.

There are at least 16 bird species that are identified as Birds of Conservation 

Concern (BCC) in the USFWS Bird Conservation Region #9, or the Great Basin 

(USFWS 2021) that covers the Humboldt-Toiyabee National Forest. These include 

the following: 
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requires that clearance surveys are required to determine if and where jays are 

nesting; thinning of pinyon pine woodlands will be particularly detrimental to 

Pinyon Jays by reducing the production of pinyon pines this jay depends upon; old 

and very old pinyon pine trees are likely in their prime for nut production. 

In June of 2022, the UFWS completed a 90-day finding on a petition to list the 

Pinyan Jay as a threatened or endangered species under the ESA (USFWS 2022}. 

This petition provided limited available information that certain habitat 

treatments in pinon-juniper habitats will potentially have negative impacts on 

Pinyan Jay occupancy and nesting colony sites and these treatments are occurring 

at a species level such that a listing may be warranted; the petition provides 

credible evidence that regulatory mechanisms to manage Pinyon Jay habitat 

across their range may be inadequate to ameliorate the impacts of woodland 

management. The petition also provides credible evidence that increases in 

cheatgrass due to woodland disturbance, such as fuels reduction, can increase the 

potential for wildfires and loss of pinyon-juniper woodlands that provide habitat 

for the Pinyan Jay. The petition also provides credible evidence that climate 

change is affected pinon-juniper woodlands; negative effects include increased 

rates of tree mortality and reduced pinon pine seed crops, along with reduced 

tree recruitment. 

It should be noted that slashing and burning pinon-juniper woodlands will 

severely reduce the ability of these stands to recover from various disturbances, 

as their recruitment potential will have been largely removed. This effect will 

exacerbate the above acknowledged declines of pinyon-pine recruitment 

potential due to climate change. 

In addition to the massive reduction of bird habitat due to slashing and burning of 

pinon-juniper woodlands (an impact that was never measured in the Forest-wide 

Prescribed Restoration Proposal) along with what will be a corresponding decline 

in bird populations, there will also be massive increase in bird mortality from 

these fuels treatments. This impact of the proposed pinyon-juniper and sagebrush 
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slashing and burning on bird mortality was never evaluated in this project, but it 

will clearly involve at least several million birds. These birds will be directly killed 

by slashing and burning activities, including due to smoke toxicity {Defiance 

Canyon Raptor Rescue 2022), but also due to a loss of fitness due to the adverse 

effects of smoke toxicity. This would be an approximation of at least one bird 

killed per acre of treatment from direct burning {including young nestlings and 

fledglings), or by smoke toxicity of young as well as adult birds. Given that many 

acres will have pre-treatment activities followed by a second round of treatments, 

the actual bird mortality would be double the identified treatment acres within 

IRAs. 

One would assume that our western forest and arid land birds are so abundant 

and resilient that loss of several million birds would have no significant population 

impacts. This is contradicted by the identified population losses of many birds in 

the Partners in Flight Landbird Conservation Plan (2016). This report identified 3 

categories of bird species that are a Watch List. Bird species and their overall 

population loss levels on the Red Watch List, where conservation actions need to 

present further declines, include the Bendaire's Thrasher. Birds on the Yellow "R" 

Watch List where preventing further declines is the conservation goal include the 

Flammulated Owl and Gray Vireo (population loss levels are unknown); on the 

Yellow Watch List "R", which are birds that population recovery is needed, include 

the following: 

Greater Sage Grouse: 67% loss 

Long-eared Owl: 91% loss 

Rufous Hummingbird: 60% loss 

Lewis Woodpecker: 67% loss 

Olive-sided Flycatcher: 78% loss 

Pinyan Jay: 84% loss 

Virginia's Warbler: 38% loss 
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Grace's Warbler: 52% loss 

Black-chinned Hummingbird: 61% loss 

Cassin's Finch: 68% loss 

Evening Grosbeak: 92% loss 

These 2016 population losses are consistent with a more recent report by 

Rosenberg et al. (2019} where it was noted that North American landbirds have 

lost over 3 billion birds since the mid-1970s; currently 64.5% of 67 species of 

western forest birds are in decline, while 56.5% of 62 aridland bird species are in 

decline. 

The planned massive mortality of landbirds occupying the Humboldt-Toiyabe 

National Forest through slashing and burning a majority of these forests will add 

to the expected bird mortality that will occur from the ongoing impacts of climate 

change. During the fall migration of birds in New Mexico in 2020, hundreds of 

thousands, if not millions of migratory birds died in unprecedented numbers due 

to a combination of severe extreme weather and a lack of food (D' Am mass 2022). 

Starvation and unexpected weather were to blame for this mortality (USGS 2020); 

migrating birds entered New Mexico in poor body condition and some birds were 

already succumbing to starvation; the unusual winter storm exacerbated 

conditions, causing birds to become disorientated and fly into objects and 

buildings; some where struck by vehicles and many landed on the ground where 

cold temperatures, ice and snow and predators killed them. 

Slashing and burning of pinyon-juniper woodlands will directly reduce forage for 

breeding as well as migrating birds. These woodlands produce large crops of pine 

seeds every 4-5 years, with some trees producing up to 1800 cones per tree of 

highly nutritious seeds; while junipers produce berry crops every 2-3 years; in a 

year of a good berry crop, one hectare of juniper may contain between 19 and 38 

million berries; a cubic meter of foliage may contain 20,000 berries (Balda and 

Masters 1980). 
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There are at least 22 forest bird species that depend upon conifer seeds as forage 

(Smith and Aldous 1947; Smith and Balda 1979; Dobkin 1992). Thinning out pinon 

pine and other conifer trees, which may include limber pines, within the 

Humboldt-Toiyabe National Forest will reduce the forage for all these birds, with 

corresponding declines in local populations. This will also impact these birds 

during migration. This adverse impact is another effect that prevents IRAs from 

providing "reference conditions" for ecosystems, which would of course include 

bird populations. 

Opening pinyon-juniper woodlands will also result in increased summer 

temperatures and reduced fall-winter temperatures for land birds. Openings may 

have temperatures 18 degrees Fahrenheit higher than surrounding forests 

(Knoss 2022). And more dense forested landscape will have lower temperatures 

than more open, thinned forests, due to the transpiration of water of trees which 

cools the air (Milman 2024). And temperature differences between forested and 

more open areas tend to equalize, to the detriment of more heavily forested 

landscapes, due to "vegetation breeze" (Lawrence et al. 2022). The impact of 

increased temperatures on birds is unknown, but there is clearly a potential for 

high summer heats to exceed the physiological tolerance of many birds, thus 

reducing their ability to use these areas for breeding. For example, temperatures 

may exceed the bird's physiological tolerance, preventing foraging activity. Also, 

the adverse impact of increased wind disturbances within openings and open 

forest areas will create additional breeding limitations for birds, such as nests 

being blown out of trees. 

Another adverse impact of the proposed prescribed burning of pinon-juniper 

woodlands and sagebrush is the increase in Brown-head Cowbirds that occurs 

with habitat fragmentation. The best way to control for this brood parasite, which 

can severely reduce breeding success of many birds, is to maintain large 

unfragmented blocks of more dense forests, as well as sagebrush (Rothstein et al. 

1992}. Slashing and burning pinon-juniper habitats as well as sagebrush is a 

prescription for increasing cowbird parasitism. Id. This adverse impact would add 
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to the many other adverse impacts that the prescribed burning proposal will have 

on landbirds. 

There are an estimated 73 species of birds that use pinyon-juniper woodlands 

(Balda and Masters 1980). For all these birds, including the dozen or more than 

are identified as a conservation concern, the severe planned degradation of 

pinyon-juniper woodlands in the Humboldt-Toiyabe forest-wide burning program 

will clearly exacerbate ongoing declines of a majority of these species. This impact 

clearly was never identified by the Forest Service, and in turn, this impact was not 

clearly represented with completion of an Environmental Assessment, a NEPA 

analysis that requires no significant adverse impacts will occur. 

The Forest Service has justified the slashing and burning of pinon-juniper 

woodlands by claiming that they have become degraded for wildlife because 

historic fire cycles have been suppressed. This suppression has supposedly 

resulted in pinon-juniper woodlands that are "too dense" for wildlife. The claim 

that wildlife values decline as pinon-juniper forests age and increase in density 

were never actually evaluated in the project's EA or BE. 

Gillihan (2006) in his review of birds in pinon-juniper woodlands discussed the 

effects of fire in pinyon-juniper forests; he noted the effects are poorly 

understood; mature pinyons may grow to be 600 years old and mature junipers 

may surpass 1,000 years. These ages would correspond to the time period these 

stands last burned. In general, the fire frequency in pinon-juniper woodlands is 

believed to be quite long, not only due to the age these trees can reach, but due 

to fire history studies. For example, Bauer and Weisberg (2009) noted that 

Nevada pinyon-juniper woodlands had an historic fire frequency of 427 years. As 

such, post-settlement fire control would not have been a factor in current pinyon­

juniper forest conditions, where restoration would represent thinning by 

prescribed. 
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B. The agency is violating the NEPA by suggesting that birds will be

protected from mortality during slashing/burning treatments

because surveys will be conducted and buffer areas created

around identified active nests; the agency is also violating the

Migratory Bird Treaty Act (MBTA) by failing to assure that

"beneficial practices" will minimize incidental take of migratory

birds.

It is not clear if surveys will be done for various bird species, as design features 

and implementation schedules note that it will be determined if surveys are 

required. This conflicts with other claims in these NEPA documents that bird 

surveys will be done prior to implementation. On it's face, claims that birds will 

be protected during slashing/burning activities is highly implausible. For example, 

if the agency reaches the goal of burning up to 100,000 acres per year, it would 

take a massive army of biologists to conduct bird surveys on these acres prior to 

treatment. At present, the agency is burning only up to several thousand acres a 

year. Increasing these treatment acres by over 100 times means that survey work 

would also require a corresponding increase in person-power. As just one 

example, Clough (2000) reported that location of a goshawk nest required over 

300 hours of survey work in Montana. There are 14 bird -species identified as 

USFWS Birds of Conservation Concern (previously identified in this Objection). It is 

unclear how many acres can be surveyed for these birds each year prior to 

burning, as this information was never provided. This lack of specific information 

being provided to the public as to how birds will be protected from direct 

mortality during slashing and burning activities is likely why the agency failed to 

make any estimates of the cumulative bird mortality that will occur from this 

project, including within IRAs. It is also impossible for the agency to evaluate 

project impacts on birds based on uncompleted and hypothetical surveys. 

Conclusions that significant mortality will not occur to birds are also 

({hypothetical" rather than actual measurements required within NEPA 

documents. This massive failure of the agency to define the estimated mortality 

of birds that will be triggered by this project means that agency conclusions of no 

significant populations impacts will occur to birds is unfounded and arbitrary. 
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The failure of the Forest Service to demonstrate that surveys will be done for BCC 

in the proposed treatment areas means that the "take" of songbirds in this 

project is not legal. Incidental take that is legal is based on the implementation of 

"beneficial practices" for neotropical migratory birds (USDWS 2020, 2021}. 

Beneficial practices identified by the USFWS include avoidance of treatments 

during the maximum bird nesting season from December through August, or if 

not possible, avoidance of treatments during the minimum bird nesting season 

from April 1 through July 15 (Id.). If these nesting period cannot be avoided, the 

USFWS then recommends that bird nesting surveys be conducted in proposed 

treatment areas and buffers established around known nests through the fledging 

period. Id. The agency did not note that treatments will be prohibited during 

either the maximum or minimum nesting period. And as noted, there is no actual 

assurance that surveys will be done before treatment. The only actual activity the 

agency claims will be a "beneficial practice" for birds is to burn their habitat in a 

"mosaic." There is no reference cited as to why burning in a mosaic constitutes a 

beneficial practice that reduces mortality to birds. This is an "invented" practice 

that agency is using in order to burn land bird habitats during their nesting season. 

The USFWS identified the recommended buffer and timing periods to protect 

forest raptors, as developed by Romin and Muck 2002. These timing and buffer 

recommendations are as follows: 

Golden Eagle: 0.5 miles, nesting 1/1-8/1 

Northern Goshawk: 0.5 miles, nesting 3/1-8/15 

Northern Harrier: 0.5 miles, nesting 4/1-8/15 

Cooper's Hawk: 0.5 miles, nesting 3/15-8/31 

Ferruginous Hawk: 0.5 miles, 3/1-8/1 

Red-tailed Hawk: 0.5 miles, nesting 3/15-8/15 

Sharp-shinned Hawk: 0.5 miles, nesting 3/15-8/31 
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Swainson's Hawk: 0.5 miles, nesting 3/1-8/31 

Boreal Owl: 0.25 miles, nesting 2/1-7 /31 

Flammulated Owl: 0.25 miles, nesting 4/1-9/30 

Great Horned Owl: 0.25 miles, nesting 12/1-9/31 

Long-eared Owl: 0.25 miles, nesting 2/1-8/15 

Northern Saw-whet Owl: 0.25 miles, nesting 3/1-8/1 

Mexican Spotted Owl: 0.5 miles, nesting 3/1-8/31 

Northern Pygmy Owl: 0.25 miles, nesting 4/1-8/1 

Western Screech Owl: 0.25 miles, nesting 3/1-8/15 

It appears to be highly unlikely that any of these forest-woodland raptors will be 

protected during vegetation treatments within IRAs. This is an example of the 

reason the Forest Service needs to complete a Forest Plan amendment to 

evaluate how fuels treatments within IRAs will change ongoing management 

impacts for these forest raptors, including the sensitive Flammulated Owl and 

Northern Goshawk, as well as a BCC the Long-eared Owl. Without fuels 

treatments within IRAs, there will be no impacts on breeding activity for these 

species across over a million acres of the forest. Implementing a new 

management regime that will impact breeding activity of these forest raptors due 

to the unproven and highly questionable ability of the agency to conduct 

adequate surveys for these raptors on up to 100,000 acres per year. The NEPA 

documents for this program do not address how these massive increases in 

personnel to conduct these surveys would be achieved. This is also the case for 

conducting surveys for songbirds prior to slashing and burning. Mitigation 

measures for agency activities need to be demonstrated to the public that they 

will be effective, as per the NEPA. Currently, any mitigation on any wildlife for this 

proposed project remains highly uncertain. The agency needs to provide much 

more detail as to how many acres can be effectively surveyed for forest raptors 

and songbirds each year, and ,how person-power needs will be met. 
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C. The agency has failed to identify how this forest-wide

slashing/burning program will impact the threatened whitebark

pine.

In their 2023 standing analysis of vegetation management impacts to whitebark 

pine, a threatened species, the USFWS identified a number of management 

concerns that vegetation treatments would have on this species, which would 

include slashing and burning within stands of whitebark pine. One impact would 

be the removal of roughly 40 years of recruitment, which would be seedlings up 

to 29 years of age, and saplings from 29-40 years of age. These seedlings and 

saplings would generally be killed via slashing and burning activities. This mortaliy 

from treatment was noted for a proposed project on the Shoshoni National 

Forest, with millions of seedlings and saplings estimated to be killed via slashing 

and burning activities {USDA 2024). The USFWS also noted that removing 

competing conifers from whitebark pine stands likely increases their eventual 

attack by pine bark beetles, who attach fast-growing older trees. This report also 

noted that Clark's Nutcrackers cache 85% of whitebark pine seeds in trees, rather 

on the ground. So opening whitebark pine stands will generally not create caching 

sites for their seeds by this nutcracker. Finally, the loss of 40 years of whitebark 

pine recruitment will also eliminate the genetic diversity that exists within these 

seedlings and saplings. So the destruction of whitebark pine seedlings and 

saplings will not do what the Forest Service slashing and burning will do, or 

restore these stands and increase their resilience. Without an understory, a 

whitebark pine will have less, not more resilience. Added to this loss of resilience 

will be the increased likelihood of bark beetle mortality. There will also likely be 

many mature whitebark pine trees that will be killed via prescribed burning, as 

this conifer is the most sensitive to fire out of 29 conifer species (Id). In 

conclusion, the implementation of vast fuels treatments within IRAs will have a 

severe adverse impact on whitebark pine, which is contrary to the purpose of 

these IRAs as reference, undisturbed areas as opposed to the impacts of 

management actions across roaded portions of the forests. 

19 



D. The agency did not define how the proposed fuels treatments

will impact old growth pinon-juniper woodlands; the killing of

large, old trees of pinon pine and juniper is a violation of the

Roadless Area Rule for killing of generally small diameter trees.

The pinon-juniper old growth stands in the lntermountain Region have been 

defined by Hamilton (1993). These stands are defined as having at least 12 trees 

per acre over 12 inches dbh on low productivity sites, and 30 or more trees per 

acre of 18 inches dbh or greater on high productivity sites; minimum canopy 

cover for these sites is 15-35%, respectively. Snags per acre should be 12-15 

inches, respectively, at 1 per acre. Ages of oldest trees should be 200-250 years, 

respectively. The agency did not define how many acres of pinon-juniper old 

growth would be slashed and burned, and thus eliminated as old growth. It is 

unclear if the 10% old growth requirement will be met within this ecosystem. If 

trees 12 inches dbh are burned and killed, this is a violation of the Roadless Area 

Rule. 

E. The agency did not demonstrate that only small dbh trees will be

cut during slashing activities.

The Roadless Area Rule requires that only small dbh trees are cut during 

vegetation treatments. The Forest-wide prescribed fire NEPA documents do not 

demonstrates that slashing activities will be limited to small dbh trees. Killing of 

larger trees would be commensurate to cutting them down. The agency did not 

demonstrate that trees at 12 inches dbh or larger will not be killed with burning. 

F. The agency did not demonstrate that treatment of mule deer

winter ranges will improve winter forage and habitat quality.
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The total acres of big game winter range to be slashing and burned is unclear. 

What is clear is that these activities will be detrimental to mule deer, as they 

depend upon junipers on winter range for hiding and thermal cover (Coe et al. 

2019). 

F. The agency did not define what the expected increase will be for

the annual invasive cheatgrass, or why this represents habitat

restoration within IRAs or addresses the ongoing crisis of

cheatgrass infestations across western public lands; there was

no action alternative that addresses this crisis.

The agency acknowledges that cheatgrass will increase within all treatment areas. 

The expected acreage increase, however, is never evaluated. There is no 

discussion in these NEPA documents as to the growing crisis of massive 

cheatgrass infestations across the western U.S. AS per a report in 2024 (High 

Country News 2024), there are over 31.3 million acres of cheatgrass infestations 

across this western forest landscape. What is clear is that this invasive annual has 

not been successfully controlled, and as such, there is no possibility that the 

massive increases in cheatgrass infestations that will result from slashing and 

burning millions of acres on the Humboldt-Toiyabe National Forests will be 

controlled as well. This crisis is also contributing to the increased fire frequency 

on western public lands, a crisis that is being exacerbated by fuels treatments. 

The contradiction between actual and claimed impacts of fuels reduction 

treatments on the Humboldt-Toiyabe National Forest is clearly not just a 

violation of the Road less Area Rule, but as well, is a violation of the NEPA and 

Administrative Procedures Act (APA) because there is no rationale connection 

between the claimed project benefits to reduce fires, and the actual impact which 

will increase fires due to increases in cheatgrass. 
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