COMMENTS BY OST PRESIDENT FRANK STAR COMES OUT 
AND FIFTH MEMBER TRINA LONE HILL ON THE PROPOSAL 
OF SOLITARIO RESOURCES FOR EXPORATION DRILLING 
FOR GOLD MINERALIZATION IN THE BLACK HILLS
July 21, 2025

I.  	INTRODUCTION

[bookmark: _Hlk203996800]The Oglala Sioux Tribe (“OST”) received a letter dated June 20, 2925, from Patrick Champa, the District Rander (“District Ranger”) for the Black Hills National Forest Northern Hills Ranger District (“Ranger District”), with attached scoping notice and map.  The District Ranger’s letter can be summarized as follows: 

· The Ranger District is considering a proposal from Solitario Resources (Solitario) for the Ponderosa Drilling Project for gold Mineralization at locations south of Spearfish, SD on National Forest System land.

· The letter is to inform the OST of the Solitario Resources proposal and to solicit the Tribe’s comments on it.
  
· The initial assessment of the project, based on the plan of operations provided by Solitario, is that “this action may fall under a categorical exclusion (CE); specifically, the proposed action may fall under US Geological Survey category 9.5G:  Test or exploration drilling and downhole testing, including contracts therefor.
 
· Should extraordinary circumstanced be identified during analysis of the proposal, a CE could not be used, and the environmental assessment (EA) would be prepared to determine significance of impacts.

· Careful consideration under Section 106 of the National Historic Preservation Act will be given to the proposed undertaking.
  
· Consultation under 106 of the NHPA will occur, if necessary, with the appropriate state and tribal authorities once survey and subsequent reports have been completed.

The District Ranger’s attached scoping notice and maps can likewise be summarized as follows: 

· The Ranger District received an updated plan of operations from Solitario on December 14, 2024, and an amendment to an updated plan on April 23, 2026, proposing exploratory drilling for gold.

· This activity falls under the locatable mineral regulations at 36 Code of Federal Regulations 228 Subpart A.
  
· Solitario possesses legal mining claims in this area and under the General Mining Law of 1872 and has a right to explore for sub-surface minerals to those claims.  

· The USFS must consider this plan of operations and determine the potential environmental impacts of the proposed action. 

· This plan of operation, as amended, proposes exploration at 49 drill sites, which are located in two district areas.

· Water required for core drilling would b sourced from either municipal or privately owned water supplies in the Lead/Deadwood area.  Water would not be obtained from NFS land or sources.  Water would not be obtained from NFS land or sources.

· The proposed activities including exploratory drilling only; no mining activities, processing of ore, or storage of tailing would occur. 

· If Solitario chooses to pursue additional drilling or mining activities in the future, a new plan of operations and a separate environmental analysis would be required.
`
· The USFS is the federal land manager and regulates surface operations of the Ponderosa Exploration Drilling Project through [the federal Acts cited in the scoping notice].

· Based on the project description and other information provided by Solitario, and an initial assessment of the Project, the USFS has determined that the proposed activities may fall under a categorical exception (“CE”). 

· The Fisal Reasonability Act of 2023 amended NEPA to add Section 109, which allows the USFS to adopt and utilize specific CEs from other federal agencies., including CEs from the US Geological Survey (USGS) including USGS category 9.5G:  Test or exploration drilling and downhole testing, including contracts therefor (51 Departmental Manual 9)  The use of this CE requires that extraordinary circumstances be considered as defined by both USFS regulations (36 CFR 220.6(a) and USGS regulations (43 CFR 46.25.
  
· If the analysis does not reveal extraordinary circumstances from either agency, the CE may be used and the decision documented in a decision memorandum (DM). If extraordinary circumstances are identified, then an environmental assessment (“EA”) must be prepared to determine significant impacts.

II. 	 OGLALA SIOUX TRIBE’S POSITION ON THE USE OF A CATEGORIAL EXCLUSION FOR THE PONDEROSA DRILLING PROJECT FOR GOLD MINERALIZATION 

The Sioux bands have used and occupied the Black Hills since time immemorial, thus establishing their Aboriginal title to the Black Hills based on use and occupation “for a long time” under United States law. Sioux Nation v. United States, 23 Ind. Cl. Comm. 419 (1970). See also Turtle Mountain Band v. United States, 23 Ind. Cl. Comm. 315 (1970) [exclusive use and occupation "for a long time" by a tribe is sufficient to give aboriginal title”).

The 1851 Fort Larmie Treaty (11 Stat. 749) “recognized” the Teton Sioux (Blackfeet, Brule, Hunkpapa, Minneconjou, No Bows, Oglala and Two Kettle bands) and Yankton Sioux Aboriginal title to sixty (60) million acres of territory west of the Missouri River that includes portions of present-day North Dakota, South Dakota, Nebraska, Montana and Wyoming.

The later 1868 Fort Larmie Treaty (15 Stat. 635) separated the sixty (60) million acres of 1851 Treaty lands into two territories:

· A twenty-six (26) million-acre reservation, called the “Great Sioux Reservation,” described in Article 2 of the Treaty, which consists of substantially all of present-day western South Dakota west of the east bank of the Missouri River; and

· A thirty-four (34) million-acre territory surrounding the Great Sioux Reservation describe ed a part of the unceded lands under Article 16 of the Treaty.

	Article 12 of the 1868 Treaty provided that no future cessions of territory within the Great Sioux Reservation would be of “any validity or force . . . unless executed and signed by at least three-fourths of all the adult male Indians, occupying or interested in the same . . . .”  Under article 12, the United States and Teton bands agreed to limit their sovereign powers to cede and to accept cessions of land for the protection and peace of both parties. 
 
In 1874, however, after gold was discovered in the Black Hills by trespassing United States citizens, the Manypenny Commissioners circulated a proposed agreement among signatory 1868 Treaty bands to purchase the Black Hills from the signatory 1868 Treaty tribes.  When the United States could only obtain ten percent (10%) of the requisite three-fourth (3/4) adult male signatures required by Article 12 of the Treaty, Congress violated Article 12 and enacted the purported “agreement” into law without the consent of the signatory Sioux tribes. The purported “agreement” became the Act of February 28, 1877 (19 Stat. 254) (“1877 Act”). 

	This response should in no way be interpreted as the OST’s acceptance of the confiscation of the seven (7) million acres of treaty lands under the 1877 Act.   The Tribe put the United States on notice in 1980 that it was not a party to the 1980 U.S. Supreme Court case, and filed its own civil action in U.S. District Court at Rapid City, S.D. (Civil No. 80-5062) on July 18, 1980, and obtained a court order to prevent the United Staes from paying out any of the Black Hills Claims money in Docket 148-78 to the Tribe.  The order was in effect all the way to the U.S. Supreme Court.   The issues raised in the case have never been resolved by any federal court or by Congress.

 The Oglala Sioux Tribe cannot be forced to be a party to the 1980 U.S. Supreme Court case (Docket 148-78) when it never authorized or agreed to participate in that case. the Tribe still has unresolved clams to ownership of the Black Hills and natural resources in the Black Hills that have not been resolved by any federal court or by Congress.

[bookmark: _Hlk204008922]	However, Articles 8 of the 1877 Act, for purposes of this response, can be used as a “guide” to show that extraordinary circumstances exist to deny the use of a CE and require an EA for purposes of the Ponderosa Exploratory Drilling Project Scoping Notice.  Article 8 of the 1877 Act provides as follows:

[bookmark: art8a]The provisions of the said treaty of 1868, except as herein modified, shall continue in full force, and, with the provisions of this agreement, shall apply to any country which may hereafter be occupied by the said Indians as a home; and Congress shall; by appropriate legislation, secure to them an orderly government; they shall be subject to the laws of the United States, and each individual shall be protected in his rights of property, person, and life. [Emphasis added].

	The phrase “they shall be subject to the laws of the United States was interpreted by the U.S. Supreme Court to mean the trust responsibility laws of the United Sates.  See Ex Part Crow Dog, 109 U.S. 556, 68-69 (1883) (“They were nevertheless to be subject to the laws of the United States, not in the sense of citizens, but, as they had always been, as wards, subject to a guardian”).  Also see, Covelo Indian Community v. FERC, 895 F.2d 581 (9th Cir. 1990) (“all government agencies have fiduciary responsibilities to tribes and must always act in the interests of the beneficiaries”).

[bookmark: _Hlk204009010]	The phrase, “each individual” shall be protected in his rights of property, person, and life,” includes:

· Each individual tribal members property right to fish in the Black Hills under the 1851 Treaty, since fishing rights in the Black Hills were not expressly confiscated (unlike fishing rights) under both the 1868 Treaty and Article 1 of the 1877 Act, and the right to clean water in the rivers, streams and lakes in the Black Hills to support those fisheries.

· NAGPRA defines cultural items as “property.” 25 U.S.C. § 3002 (a) (“ownership and control of cultural items”).  Ownership and control of cultural items includes the ownership, control and protection of each individual tribal members’ communal interest all tribal cultural items on federal lands in the Black Hills under 25 U.S.C. § 3002 (c) (1) and Article 8 of the 1877 Act.

III.  	CONCLUSION

	As shown above, extraordinary circumstances exist to complete an EA rather than s CE on Solitario Resources for the Ponderosa Exploration Drilling Project for gold mineralization at the described locations in the Black Hills. 

	Consultations with the Oglala Sioux Tribe must be with the Oglala Sioux Tribal Council as required by Tribal Ordinance No. 10-11.
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