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I, WILLIAM TIEDEMANN, declare and affirm as follows:

1. I am employed by the Idaho Conservation League as a Regulatory Conservation

Associate. I have been in this position since April 2022.

QUALIFICATIONS AND EXPERIENCE

2. I received my Bachelors of Science (B.S.) in Mechanical Engineering from

Gonzaga University, Spokane, WA, in 2013.

3. From 2013 to 2015, I worked at Haakon Industries as a Production Engineer.w I

was responsible for managing compliance with federal and State of Washington environmental

regulations including Clean Air Act (CAA) permitting and hazardous waste management at

Haakon’s Cheney, WA, manufacturing plant. There, I was the lead engineer in completing

regular CAA permit and hazardous waste reporting requirements, and as well as leading several

CAA permit modifications.

4. From 2017 to 2019, I was a CAA Permitting Engineer with the Idaho Department

of Environmental Quality where I developed dozens of CAA air quality permits, including

Permits to Construct (PTC), Title V Permits, and permit exemption documentation for various

facilities. I worked with a variety of facilities, including gravel mining/processing, food

manufacturing, landfills, among others. In developing these permits for these various operations,

I was responsible for analyzing compliance with Idaho’s toxic air pollutant (TAP) requirements.

During this time, I became deeply familiar with Idaho Rules for the Control of Air Pollutions

(Air Rules) found under IDAPA 58.01.01, as well as federal air permitting regulations 40 C.F.R.

60, 61, and 63.
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5. From 2019 to 2022, I worked as a Senior Environmental Engineer at Brown and

Caldwell Associates where I worked with a variety of clients on a multitude of projects on

permitting and compliance projects, as well as site investigation and remediation. My work

involved local, state, and federal environmental regulations within many frameworks including

the CAA, Clean Water Act (CWA), Emergency Planning Community Right to Know Act

(EPCRA), Spill Prevention Control and Countermeasure (SPCC), National Environmental Policy

Act (NEPA), and cyanidation permitting. At the state level, my work included projects that

spanned from Idaho, Oregon, Washington, Texas, Minnesota, New Jersey, and Massachusetts.

Within the site investigation and remediation scope, my work included groundwater and surface

water baseline monitoring, abandoned mine land site characterization, petroleum impacted site

remedial action and monitoring, and dioxanes impacted site characterization. Within the CAA

scope, my work included assisting clients with stationary source permitting compliance for a

variety of industrial facilities, primarily in New Jersey and Idaho.

6. Since April of 2022, I have been employed at the Idaho Conservation League as a

Regulatory Conservation Associate. Within this role, I review and provide comments on CWA

and CAA permits, participate in federal and state rulemaking, and review CWA and CAA

compliance/enforcement activities.

7. Through my career with private firms, the State of Idaho, and a non-profit

organization, I have reviewed and/or developed hundreds of CAA permits, participated in dozens

of negotiated rulemakings, and have reviewed thousands of pages of environmental rules and

regulations across a variety of disciplines.
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SCOPE OF REVIEW

8. I have been asked by the Petitioners Nez Perce Tribe, Idaho Conservation League,

and Save the South Fork Salmon to review and evaluate the issues raised in the Final Order in

the Matter of Air Quality Permit to Construct P-2019.00471 (Final Order) issued by the Board of

Environmental Quality (Board) on May 9, 2024. Specifically, this declaration provides evidence

and expert opinion on:

a. Whether DEQ’s application of the 16/70 Project-specific adjustment factor

to its analysis of ambient arsenic air concentration was appropriate to demonstrate compliance

with the rule for carcinogenic TAPs found in IDAPA 58.01.01.586;

b. Whether using a 5-year rolling average for compliance with the rule for

carcinogenic TAPs was appropriate and properly supported by the Permit conditions; and

c. Whether there is sufficient evidence to support the T-RACT analysis

limiting the non-West End pit production limit.

DOCUMENTS REVIEWED

9. In preparation of this expert declaration, I reviewed the following documents:

● The historic TAPs rulemaking record from State of Idaho historical archives.
The historic record includes hundreds of separate documents, including
previous draft and final TAPs rules, public hearing transcripts, response to
comment documents, emails, memorandums, letters between DEQ and
industry stakeholders, hand written notes, and other various documents.
Generally, these documents capture the 1991 to 1995 time period in which the
original DEQ TAPs policy was formalized within the Idaho Negotiated
Rulemaking Process and subsequently modified several times. I reviewed the
historic TAPs rulemaking record in person, at the DEQ State office on two
separate occasions on August 20, and September 10, 2024.

1 REC 3695. Final Order in the Matter of Air Quality Permit to Construct P-2019.0047, Case Docket No.
0101-22-01, OAH Case No. 23-245-01 (May 9, 2024) (Final Order).
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● Perpetua’s application for a PTC, the draft PTC (Jan. 13, 2022), final PTC
(June 17, 2022), the final Statement of Basis and Response to Comments
(June 17, 2022) and associated attachments.

● Idaho’s Air Rules, IDAPA 58.01.01.

● The Declarations of Kevin Schilling; Norka E. Paden, Ph.D.; Kevin Lewis;
and Theresa Lopez, and each declarations’ attached exhibits.

● The documents referenced in this declaration, which are attached as exhibits.

SUMMARY OF OPINIONS

10. Based on my review of case materials and extensive CAA permitting and

compliance experience in private practice, with the State of Idaho, and with a non-profit

organization, I conclude as follows:

a. DEQ’s application of the 16/70 Project-specific adjustment factor to the

ambient arsenic air concentration analysis, and the use of exposure duration adjustments like the

16/70 calculations is not supported by the historic TAPs rulemaking record. It was thus

inappropriate for DEQ to use such an adjustment factor to demonstrate compliance with the Air

Rules.

b. DEQ’s interpretation of the TAPs AACCs as averaging periods rather than

enforceable “standards” is misplaced and is not supported by the historic TAPs rulemaking

record;

c. DEQ use of a 5-year rolling average for TAPs emission calculations is

neither supported by the TAPs rule, the historic TAPs rulemaking record, nor by limitations

under the Permit conditions; and

EXPERT DECLARATION OFWILLIAM TIEDEMANN 4



d. There was sufficient evidence to support the T-RACT analysis limiting the

non-West End pit lifetime production limit, but West End Pit production is not properly

constrained below the less than life-of-mine time frame.

OPINIONS

A. Application of the 16/70 Project-specific adjustment factor for assessing compliance
with the TAPs rule is inconsistent with the rulemaking history, intent, and plain
language of the TAPs rule.

11. When calculating arsenic emissions from the SGP for purposes of assessing

compliance with the TAPs Rule, DEQ applied a Project-specific adjustment factor that took the

SGP’s estimated operational boundary arsenic concentration, multiplied it by 16 (representing

the 16 year life of the SGP), divided that number by 70 years (representing an average human

life-time), then compared that number the arsenic Ambient Concentration for Carcinogens

(AACC) in order to demonstrate TAPs compliance.

12. The Declaration of Kevin Lewis (Lewis Declaration) claims that an “apples to

apples” cancer risk comparison of the project’s arsenic emissions and the AACC for arsenic

cannot be made without the 16/70 Project-specific adjustment factor Lewis Decl.❡ 58.

13.The Declarations of Norka E. Paden, Ph.D. (Paden Declaration), Kevin Schilling

(Schilling Declaration), and Teresa Lopez (Lopez Declaration) all opine on this issue falling into

the same problematic trap by relying on the same premise.

14. Based on my review of the historical records related to the development of the

TAPs Rule, it is evident that the AACCs were developed as annual emission limits, with the

intent that compliance is demonstrated on a year-over-year basis. The records demonstrate that

EXPERT DECLARATION OFWILLIAM TIEDEMANN 5



the use of an exposure duration adjustment,2 like the 16/70 Project-specific adjustment factor

used for the SGP, was directly considered by DEQ, and ultimately rejected. If implemented,

using project-specific adjustment factors would create a permitting protocol that is antithetical to

the intended protections of the TAPs Rule, the AACCs, and annual, year-over-year limits. My

own personal experience working as a Permitting Engineer for DEQ, the Air Rules themselves,

the historical TAPs Rule rulemaking record, and greater context of U.S. Environmental

Protection Agency (EPA) guidance all support this conclusion.

15. As a Permitting Engineer for DEQ, I developed dozens of permits that required a

TAPs compliance analysis. Many of those permits were for sources, such as portable rock

crushers and concrete batch plants, that likely had limited term operations. In other words, more

than five years, but less than 70 years. In all these instances I invariably applied DEQ’s standard

TAPs compliance protocol – to use the AACCs as annual compliance limits that a facility must

meet year-over-year. In certain select instances where a facility specifically stated they did not

intend to operate for more than 5 years, a ten-fold increase in the AACC was permitted, as

allowed under Air Rule 58.01.01.007.08 and 210.15, but a permit condition limiting the facility’s

operation to no more than 5 years was included in the permit.

16. I never applied or was asked by supervising staff or an applicant to apply an

adjustment factor for a TAPs emission calculation to account for exposure duration, like the

16/70 Project-specific adjustment factor at issue here. To my knowledge, DEQ introduced this

type of Project-specific adjustment factor for the first time during the development of this PTC

and such adjustment factors have never been used before for the permitting of other mines or

other facilities.

2 The concept of an “exposure duration adjustment” may also be appropriately referred to as “risk
amortization” or “dose-averaging” as done within the Declaration of Ian H. von Lindern, P.E., Ph.D.
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17. The Air Rules themselves and the historical TAPs rulemaking record reinforce my

personal experience with TAPs compliance and demonstrate that, in its original TAPs rulemaking

process, DEQ directly considered, but ultimately rejected, concepts like the 16/70

Project-specific adjustment factor and exposure duration adjustments generally, except for

sources expected to operate for less than 5 years.

18. In an August 13, 1992 letter from DEQ’s Mr. Frank Wilkoz to Ms. Joan Cloonan,

Idaho Association of Commerce and Industry,3 Mr. Wilkoz provided a first draft of the original

TAPs rules for review while adding context within a “Explanation of Additions and Changes”

section. Mr. Wilkoz served as DEQ’s Technical Services Bureau Chief and was heavily involved

in the development of the original TAPs rulemaking and subsequent modification while Ms.

Cloonan served as an industry stakeholder and provided input to the process. Mr. Wilkoz’s

“Explanation of Additions and Changes” section provides insight to how DEQ intended to

permit remediation and short term sources. Most significantly Mr. Wilkoz writes:

However, a remediation source cannot be allowed to produce
emissions that have the potential to expose human receptors to a
full lifetime dose of a TAP over a short period of time, especially a
carcinogen, even in the interest of environmental clean up. Further,
a single very large dose of a carcinogen, while not a full lifetime
dose, has the potential to cause toxics related cancers due to the
nature of dose response interaction of carcinogens at the cellular
level. To allow such doses would subvert the very purpose of a
clean up.

19. In an email dated August 14, 1992, Idaho Deputy Attorney General Curt Fransen

emailed DEQ’s Mr. Tim Teater and Mr. Frank Wilkoz directly raising these questions regarding

large-dose short-term exposures.4 During the TAPs rulemaking period, Mr. Teater served as an

4 See Exhibit B.
3 See Exhibit A.
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Air Quality Toxicologist and was also heavily involved in the development of the original TAPs

rulemaking and subsequent modifications. In his email, Mr. Fransen questions:

16.01.01012,13.g.iii. and iv. The standard for remediation sources
raises some questions of a general nature. I don’t have any answers
but wonder if it makes scientific sense to directly convert risk of
additional cancer based on lifetime exposure to risk of additional
cancer based on less than lifetime exposure by assuming a directly
proportional relationship between years of exposure and risk. Sorry
that I can't properly express that but you probably get the drift.
Other questions that seem to arise from simply allowing higher
exposure where the length of exposure is shorter include the
unknown or potential combined and synergistic effect of many
short term or remediation sources or other sources in the same area
and the potential of serial (one after another) short term or
remediation sources. Lastly, how will the operational life of a
source be determined. What if an applicant says they only intend to
operate for five years (for whatever reason) so want the higher
emission number to apply. There is incentive for facilities to argue
they will be short-term. The spectre of serial short-term sources
arises. Perhaps the definition can be clarified so there is less wiggle
room.5

20. In a later and related email sent from Mr. Teater to Mr. Wilkosz on August, 26,

1992,6 Mr. Teater states:

We will need to talk about the environmental remediation source
limit of five years to get a break on emissions. I am opposed to
making that greater than five years. It seems that after five years
most remediation sources would have emission BRC (Below
Regulatory Concern) anyway. If not then they need to be treated as
any other source.

21. A further review of the historical TAPs rulemaking record provides support for

treating the AACC as annual, year-over-years limit rather than supporting the use of unique

operational scenarios and exposure duration adjustments. The Idaho Department of Health and

6 See Exhibit C.

5 In my review of the historical TAPs rulemaking record, no direct reply from either Mr. Teater or Mr.
Wilkoz to Mr. Fransen was found.

EXPERT DECLARATION OFWILLIAM TIEDEMANN 8



Welfare (IDHW) response to draft rule comments from the same Idaho DEQ 1993 TAPs

rulemaking document that is cited within the Lopez Declaration7 states:

Comment #108: Section 203.05.g. Unit Risk Factors are based on
a 70-year exposure. This is not appropriate for an industrial park
situation that will never be a residential application. The refined
analysis should be liberalized to include a different model, actual
meteorological data, more appropriate risk factors, actual hours of
operation, more accurate emissions factors obtained through source
testing, more accurate annual potential to emit scenarios and any
other justifiable refinements. New wording for this section has
been suggested to reflect this.

IDHW Response: The rules have been changed in response to this
comment. IDHW agrees that for industrial areas that will never be
used for residential purposes, a 70 year risk base may be
conservative. However, it is hard to predict future land use
patterns. Examples of unforeseen new land uses with significant
environmental and human health concerns have become quite
common.
IDHW has based its emission numbers on the best available data.
IDHW has strived to take a balanced approach taking into account
the needs of industry to operate and the need to protect human
health and the environment. Since it is not possible to account for
such real life factors as lifetime exposures, additive or
multiplicative effects of exposures to the large variety of industrial
chemicals in use in Idaho, it is necessary to make our emissions
standards generally applicable and reasonably conservative.

It is not possible for IDHW to carve out special exemptions or
emissions factors for potential or hypothetical new or modified
industrial sources or exposure scenarios. Our rules must take a
balanced approach that is generally applicable and consistently
applied. IDHW can not develop special emissions factors
specifically for industry dominated areas. IDHW believes that the
revised Section 210. 02 Quantification of Emissions Rates and
Ambient Concentrations, which allows site specific data gives
adequate flexibility in compliance with toxic standards.

22. I found no additional documentation regarding additional discussions of

dose-response relationships in the historical TAPs rulemaking record. Regardless, and more

7 See Lopez Decl., Memo. in Supp. of Decl. at 8, 10-12.
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importantly, the only less-than-lifetime exposure duration adjustment DEQ ultimately included

within the original TAPs rule (or any subsequent versions) was the less than 5-year, ten-fold

adjustment factor currently contained under IDAPA 58.01.01.210.15.

24. The Lopez Declaration states that the EPA’s 1984 Health Assessment Document

for Inorganic Arsenic guidance (EPA 1984 Guidance) concludes that arsenic has a linear dose

response relationship.8 Said another way, there is a high concentration dose of arsenic received

over a short duration that is equivalent in risk to some corresponding low concentration dose of

arsenic received over a longer duration. This is the underlying assumption that DEQ relies on

when it applied the 16/70 Project-specific adjustment factor to assessing TAPs compliance for

the SGP Permit.

25. It is important to consider the broader context of the EPA 1984 guidance and the

assumption of linear dose response relationships. The EPA 1984 Guidance does not include any

exposure duration adjustment equations that are presented in the Paden9 and Lopez

Declarations,10 such as EC = [CA x ET x ET x ED]/AT, and that is the basis for the 16/70

Project-specific adjustment factor used for assessing TAPs compliance in the Permit. This

equation did not appear in EPA Superfund risk assessment guidance until 2009, as the Lopez

Declaration itself cites,11 well after the original TAPs Rule was developed and promulgated.

26. Furthermore, the historical TAPs rulemaking record shows DEQ specifically

rejected previously existing EPA Superfund risk assessment guidance and its use of exposure

duration adjustments in consideration of risk and TAP exposure. The following documents

confirm this conclusion.

11 Lopez Decl., Memo. in Supp. of Decl. at 9.
10 See Lopez Decl. ¶¶ 22, 24; id, Memo. in Supp. of Decl. at 10-12.
9 See Paden Decl. ¶ 12.
8 Lopez Decl. ¶ 12; id., Memo. in Supp. of Decl. at 3-4..
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27. A undated TAPs rulemaking concept letter12 (herein referred to as the TAPs

Concept Letter) addressed to a “Robert” (presumably Robert Wilkoz) and presumably from

another DEQ staffer outlines the rationale behind changes within a modified draft TAPs rule.

Within the letter it is stated:

We also do not accept the EPA superfund risk assessment
guidelines. Superfund guidelines are based on the concept that the
exposures are of limited duration and do not have a large potential
for multiple exposures. We can not make those assumptions for
sources in Idaho, many of which involve either long term
exposures or exposures to substances with a potential for multiple
exposures. In Idaho, we are attempting to protect the public from
the deleterious effect of multiple sources of a given pollutant or the
additive effects of multiple pollutants over the course of a 70 year
lifetime. If we could assure only a single exposure occupance, then
accepting higher temporary risk might be justifiable.

In addition we must consider the effects of the pollutant on the
elderly, the very young and the infirm. By using "worse case"
assumptions we are then able, under very limited conditions and
when the public health would not be compromised, to deviate from
the one in a million standard and apply a one in one hundred
thousand as noted in the NSR policy. The use of this conservative
approach allows us to be sure that actual risk is no greater than the
risk figure on which we base our policy.

27. A January 23, 1992 unsigned draft letter to Mr. Charles Woods, Marketing

Manager for MDT Corporation13 (a presumed TAPs rulemaking industry stakeholder) from a

DEQ staffer (presumably Mr. Wilkoz)14 states:

Our policy is based on a 1:1,000,000 risk at the nearest public
access to the source. Risk is computed by multiplying the predicted
(by the model) ambient concentration by the unit risk factor (URF)
as published by the US EPA. Idaho does not accept the Superfund

14 The draft email has handwritten mark-up addressed to a “Tim”. Given the frequent emails, letters, and
notes discussing TAPs concepts within the TAPs historic rulemaking documents between Tim Teater and
Robert Wilkoz and the similarity in style between those documents and the January 23, 1992 draft letter,
this “Tim” is presumed to be Tim Teater and the author is presumed to be Robert Wilkoz.

13 See Exhibit E.
12 See Exhibit D.
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risk assessment method for computing risk except for single,
relatively short term exposures. Our risk assessment for continuous
industrial or other large sources is based on the possibility of
multiple, long term exposures.

28. A TAPs rule that allows for exposure duration adjustments and a risk assessment

approach creates a problematic precedent, as is made evident by the following hypothetical

scenario. If the SGP (or any subsequent source) is allowed to operate using exposure duration

adjustments, an adjacent receptor (i.e., a human being) would be exposed to more than the

intended annual allowable concentration of arsenic (the AACC) for 16 years. If, before the SGP

operations end, the receptor moves and lives or works next to another facility or a new facility

starts operations next to the SGP that applies an exposure duration adjustment for TAPs

compliance (a process which could repeat indefinitely), by the end of the receptor’s lifetime, it

has been exposed to a TAPs concentration over the AACC for its entire life and its lifetime risk

exceeds the intended 1-in-100,000 cancer risk level. In this scenario, the “spectre of serial

short-term sources,” as feared by Mr. Fransen in his email,15 is apparent. Allowing the SGP to

use the 16/70 Project-specific adjustment factor opens the door to a world in which the current

AACCs in the TAPs Rule are effectively replaced by higher concentrations due to shorter than

70-year sources.

9. Contrast a hypothetical scenario where exposure duration adjustments are not

allowed and the TAP AACCs are annual limits that must be met year-over-year by every facility

in Idaho. In this case, no facility may emit TAPs at a concentration greater than the AACCs and a

1-in-100,000 excess cancer risk is preserved no matter where a receptor lives, works, or travels

in Idaho during their entire life, and no matter what other facilities start operations. This scenario

creates a simple and easy to implement rule that is broadly protective of human health and the

15 Supra, ¶ 19.
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environment and, as the Schilling Declaration itself notes, was the intent of the originally TAP

rulemaking process.16 Furthermore, this scenario is supported by the historical TAPs rulemaking

record and best fits the intent of DEQ.

30. Given the full review of the above evidence and based on my experience as a

Permit Engineer at DEQ, I conclude as follows:

a. During the TAPs rulemaking process, DEQ specifically considered the use

of exposure duration adjustments and use of calculations akin to the 16/70 Project-specific

adjustment factor, but ultimately did not incorporate their use within the TAPs rules; and

b. DEQ intended the AACCs to be annual, year-over-year concentration

limits and included only a single short-term adjustment factor within the original TAPs rule for

sources operating for 5-years or less; and

c. DEQ’s application of the 16/70 Project-specific adjustment factor to

demonstrate compliance with TAPs is not supported by the intent or language of the TAPs rule,

and results in a degradation of the protection of human health and the environment that is

otherwise the purpose of the TAPs rule.

B. DEQ and Perpetua incorrectly assume the 1-in-100,000 cancer risk rate, rather than
the AACC, is the applicable enforceable “standard.”

31. The Lopez Declaration points out that DEQ states that TAPs AACs and AACCs

“are expressed in terms of ambient air concentration, but they are not ambient air quality

standards”17 and interprets this quote, and other related DEQ statements, to reach the conclusion

17Idaho DEQ, Idaho Department of Health and Welfare, Responses to Comments and Questions Submitted
During a Public Comment Period and Public Hearings on the Proposed Repeal and Reissuance of Rules
for the Control of Air Pollution in Idaho (1993) at 10 (Comment 31).

16 Schilling Decl. ¶ 13.
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that, “The AACCs are not one-year limits. Compliance with IDAPA 586 is not based on

comparing annual air concentrations from the model to an AACC”18. Instead of using the

AACCs as the enforceable “standard” the Lopez, Schilling and Lewis Declarations argue that

remaining below the 1-in-100,000 acceptable excess cancer risk is the ultimate standard in which

a facility demonstrates compliance with the TAPs rule.

32. However, Lopez, Schilling, and Lewis’s understanding of increments, standards,

and enforceable limits is misplaced. Labeling AACCs as “increments” versus “standards” is

simply a naming convention rooted in previously existing CAA policy; the enforceable standard

is the AACC as a year-over-year limit.

33. There is a distinction between the National Ambient Air Quality Standards

(NAAQS) as “standards” and the TAPs as “increments.” Under stationary source permitting, the

NAAQS set ambient air concentration standards for seven federal Criteria Pollutants (like

Particulate Matter [PM] and Sulfur Dioxide); those standards consider both the existing ambient

background concentration of a given criteria pollutant, as well as the addition of the same

pollutant from the stationary source that is to be permitted. For example, the current PM10

24-hour NAAQS is federally set at 150 ug/m3. This means that the public is entitled to ambient

air with a PM10 concentration no greater than 150 ug/m3. Thus, a facility can be permitted to emit

some amount of PM10, but that amount, in addition to the existing background concentration of

PM10, can not create a PM10 concentration greater than 150 ug/m3 at the facility’s

property/operation boundary.19 Additions of PM10 may come from a variety of stationary or

19 REC 0679-80. Statement of Basis, Appx. B (Ambient Air Quality Impact Analyses Review
Memorandum), Table 24.

18 Lopez Decl., Memo. in Supp. of Decl. at 12.
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mobile, permitted or unpermitted sources, but maintaining an ambient concentration of PM10

below 150 ug/m3 is the ultimate standard.

34. The AACCs as “increments” are different in that they do not consider background

concentrations of TAPs. Unlike Criteria Pollutants, DEQ does not regularly monitor the ambient

concentrations of TAPs. There simply are too many TAPs (there are over 80 carcinogenic TAPs

alone listed in IDAPA 58.01.01.586), they are state-specific (unlike Criteria Pollutants), and the

cost to do so is generally accepted as prohibitive. Thus, during the historic TAPs rulemaking

process the AACCs were implemented as “increments” versus “standards.” Said another way,

while it is infeasible to monitor and enforce an ultimate TAPs concentration standard, it is

feasible to estimate the incremental increase in TAPs concentrations that a facility would cause.

35. The concept and naming convention of “increments” is not novel to TAPs. In

1977, Clean Air Act amendments introduced the Prevention of Significant Deterioration (PSD)

program.20 The PSD program also created “increments.” As defined by the EPA, “PSD increment

is the amount of pollution an area is allowed to increase. PSD increments prevent the air quality

in clean areas from deteriorating to the level set by the NAAQS. The NAAQS is a maximum

allowable concentration ‘ceiling.’ A PSD increment, on the other hand, is the maximum

allowable increase in concentration that is allowed to occur above a baseline concentration for a

pollutant. The baseline concentration is defined for each pollutant and, in general, is the ambient

concentration existing at the time that the first complete PSD permit application affecting the

area is submitted.”21

21 U.S. EPA, Prevention of Significant Deterioration Basic Information (Jan. 17, 2024), available at:
https://www.epa.gov/nsr/prevention-significant-deterioration-basic-information (last visited Sept. 30,
2024).

20 U.S. EPA, Evolution of the Clean Air Act, available at:
https://www.epa.gov/clean-air-act-overview/evolution-clean-air-act (last visited Sept. 30, 2024).
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36. Both the TAPs AACCs and PSD increments are maximum allowable increases

from a specific source. In developing the TAPs Rules, DEQ would have certainly been aware of

the concept and naming convention of “increments.” The TAPs definition of increments is best

viewed through the lens of a compliance period, rather than implying they represent an

averaging period, as the Lewis Declaration does.22

37. Evidence from the historical TAPs rulemaking record reinforces this and the

conclusion that the use of the term “increment” within TAPs was to differentiate them from

including background concentrations as “standards” do. During the 1995 period, DEQ made

revisions to the original and previously promulgated TAPs rule. As part of that process, DEQ

developed a TAPs rule amendment summary document.23 Within that document DEQ notes:

The proposed rule will divide consideration of incremental
increases of TAP emissions into individual source and facility wide
categories. Net emissions is a concept that adds increases and
decreases of emissions from new sources of TAP together to obtain
a net amount. That net amount is then compared to acceptable
ambient levels also called increments for a permitting decision.
The acceptable ambient level is referred to as an increment
because TAP emissions increases are limited to an incremental
increase as opposed to an absolute limited ambient
concentration (emphasis added).

38. On the other hand, if you assume DEQ intended the 1-in-100,000 cancer risk to be

the enforceable standard and not the AACC as annual, year-over-year limits, it would have

needed to incorporate additional variables into the TAPs Rule to guide applicants on how to

assess that risk. Completing a risk assessment that analyzes a facility’s excess cancer risk

traditionally involves consideration of more variables and factors than just exposure duration.24

Sensitive populations, comorbidities, and synergistic effects of combined toxic exposure all

24 See von Lindern Decl. ¶¶ 73-74
23 See Exhibit F.
22 Lewis Decl. ¶ 29.
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affect the ultimate cancer risk from a facility’s airborne toxic emissions. . However, as mentioned

above, the original TAPs rulemaking process rejected the risk assessment method and prioritized

creating a simple and easy to implement rule that is still protective of human health and the

environment. Ultimately, using the AACCs as the “enforceable standard” is a far more effective

standard to use in fulfilling this goal.

39. Given the full review of the above evidence, I conclude as follows:

a. The labeling of the AACCs as “increments” versus “standards” is a

naming convention rooted in previously existing CAA policy and is a distinction in the

consideration of pollutant background concentrations rather than an averaging period concept.

b. DEQ intended the enforceable “standard” to be the AACC as an annual,

year-over-year limit.

C. Use of a 5-year rolling average for demonstrating compliance with the TAPs
ruleT-RACT is inappropriate and not supported by Permit conditions.

40. DEQ used a 5-year rolling average to calculate TAPs emissions from the SGP.

However, such an approach does not comply with the intent of the original TAPs rulemaking

process or with the language in the TAPs Rule stating that the AACCs are annual, year-over-year

limits.

41. The Statement of Basis for the Permit partially acknowledges that the AACCs are

annual limits while introducing the use of what it calls a more “refined” analysis. As stated under

Section 4.2 of the TAPs Addendum Modeling Review Attachment to the Statement of Basis,

“Annual average emissions of carcinogenic TAPs are typically used in the dispersion model to

estimate maximum annual impacts. [Perpetua] refined the analyses by using source-specific
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emission rates that are representative of a 5-year averaging period. This approach is appropriate

because carcinogenic impacts are of concern from a long-term exposure basis.”25

42. Using a 5-year rolling average on the calculated arsenic emissions from the SGP

allows for some years of the SGP’s TAPs emissions to be considerably higher–and above the

AACC–as long as some years within the same period are comparably lower. So much so, that it

would be possible for the SGP to have TAPs concentrations over the AACCs for the first four

years of its operation as long as emissions from the fifth year were drastically reduced compared

to the previous four.

43. This outcome creates a problematic precedent as is evident by another

hypothetical scenario. Consider again the “spectre of serial short-term sources” and the scenario

in which a receptor is exposed to consecutive sources that have applied an exposure duration

adjustments discussed above in Paragraph 28. In a modified scenario, the receptor is adjacent to

the SGP for four years of high TAPs emissions, but then relocates adjacent to a different TAPs

source before a fifth year of low SGP TAP emissions occurs. The new TAPs source is also a less

than 70-year source using exposure duration adjustments with TAPs concentrations above the

AACCs. The receptor will be consistently exposed to TAPs concentration potentially well over

the AACC, and is accruing an excess cancer risk level above 1-in-100,000. Again, the AACCs

are effectively replaced by higher concentrations due to less than 70-year sources using exposure

duration adjustment factors and/or emission period averaging.

44. In order to avoid such a scenario, the Air Rules and the historical TAPs

rulemaking record speak for themselves. As stated within IDAPA 58.01.01.203.03, “Compliance

with all applicable toxic air pollutant carcinogenic increments and toxic air pollutant

25 REC 0698. Statement of Basis, TAPs Addendum Modeling Review Attachment.
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non-carcinogenic increments demonstrates preconstruction compliance with Section 161 with

regards to the pollutants listed in Sections 585 and 586.” IDAPA 58.01.01.586 then simply states,

“The AACC in this section are annual averages.”

45. Given the full review of the above evidence, I conclude as follows:

a. Calculation of the SGP’s arsenic emissions by using a 5-year rolling

average is contrary to the intent of the original TAPs rulemaking process and the Air Rules

stating that the AACC are an annual, year-over-year limit.

b. Using a 5-year rolling average inappropriately allows individual years of

excess TAPs emissions to be masked within an averaged period.

D. There is insufficient evidence to support the T-RACT analysis limiting the non-West
End pit production limit.

46. The Board in its Final Order questioned whether total life-of-mine ore production

from non-West End pits was properly constrained by permit conditions.26 I do not have specific

concerns about whether production from non-West End pits was properly constrained over the

life of the mine. However, the Board was right in questioning whether production from all pits

was properly constrained.

47. The AACCs are limits for which compliance must be demonstrated on an annual,

year-over-year basis. This requirement self-selects the highest maximum annual emission

scenario as the emissions scenario that must be analyzed for AACC and TAPs compliance. As

previously mentioned, the TAPs Addendum Modeling Review Attachment within the Statement

26 REC 3725-27.
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of Basis acknowledges this requirement: “Annual average emissions of carcinogenic TAPs are

typically used in the dispersion model to estimate maximum annual impacts”.27

48. It is unclear from the permitting record what exact emission sources and which

period of time Perpetua and DEQ considered in developing the 5-year rolling averaging period

for emissions. However, the von Lindern Declaration further investigates this issue,

demonstrating that the likely maximum annual emissions scenario from the SGP would have

considerably higher arsenic emissions than currently calculated within the Permit.28

49. In order to comply with the AACCs and demonstrate TAPs compliance, DEQ

should have: (1) determined the worst arsenic generation scenario from any single year of the

SGP (likely to include 100% production from the West End Pit); (2) compared the modeled

operation boundary arsenic concentration from the worst generation scenario to the AACC to

evaluate TAPs compliance; and (3) include a maximum annual ore generation permit limit from

the pit(s) that correspond to the worst arsenic generation to ensure TAPs compliance.

50. Given the full review of the above evidence, I conclude as follows:

a. DEQ did not appropriately analyze the maximum annual emissions

scenario from the SGP and instead diluted the SGP’d arsenic emissions through the 5-year

rolling average calculation.

b. The permit does not sufficiently constrain ore production from the SGP’s

pit(s) on an annual basis.

28 See von Lindern Decl. ¶¶ 56-63

27 Analyzing the worst case scenario during permit development is a common permitting approach both at
large and within DEQ specifically for fairly obvious reasons; if compliance with NAAQS, TAPs and any
other applicable standards can be shown for a facility’s worst case emissions/operation scenario then
compliance for all other emissions/operation scenarios is inherently shown.

EXPERT DECLARATION OFWILLIAM TIEDEMANN 20



51. I declare under the penalty of perjury under the law of the State of Idaho that, to

the best of my knowledge, information, and belief, the foregoing is true and correct.

DATED: October 3, 2024
William Tiedemann
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