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Objection Reviewing Officer
Monitor-Toquima Range Vacant Allotment Project
USFS Intermountain Regional Office
324 25th Street, Ogden, UT 84401

Re: Monitor-Toquima Range Vacant Allotment Project

To whom it may concern,

The Nevada Cattlemen’s Association (NCA) is a non-profit trade organization that provides a means for Nevada’s agricultural industry to present a united front on the issues that impact agricultural communities and rural Nevada in general. NCA greatly appreciates the Humboldt-Toiyabe National Forest’s efforts to reinstate grazing on vacant allotments throughout the Forest. However, there are several concerns with the draft Decision Notice/Finding of No Significant Impact and final Environmental Assessment for the Monitor-Toquima Range Vacant Allotment Project that we would like to bring to your attention. 
The forage bank concept is contrary to policy passed by members of our Association. Our member driven policy guides how our Association responds to natural resources and other livestock related issues. The availability of economic pasturage alternatives on public grazing permits and leases for livestock owners temporarily displaced from their own grazing allotments or lands can be a useful and important management tool, however, the NCA holds that the private, long-term ownership of public land grazing permits is the best method of conserving natural resources and infrastructure within grazing allotments. The NCA further contends that individual public land grazing permit and lease holders themselves can operate their allotments as a “forage bank” by providing economic pasturage alternative to livestock owners temporarily displaced by fires or resource management issues. 
A major concern NCA would like to express is the potential conflict forage banks create in regard to Nevada water law. Under the concept of forage banks, a temporary grazer within the Monitor-Toquima allotments cannot possibly comply with Nevada water law. Nevada operates under a “use it or lose it” doctrine where the beneficial use of the water is the essence of the water right and it controls both the use to which the water may be put as well as the quantity of water a diverter is entitled to use. “Beneficial use shall be the basis, the measure, and the limit of the right to use the water.”[footnoteRef:1] A water right can only be perfected if the completion of diversion work is made and the water is placed to beneficial use for which the permit was granted, in this case, livestock watering. The State Engineer is limited on the amount of time he/she can give a water right applicant to “perfect” the right after a permit is granted. The applicant is given a maximum time limitation wherein work must be completed within 5 years and the beneficial use of the water completed within 10 years after the date of approval of the permit. Failure to submit these proofs by the time specified results in the cancellation of the water right.[footnoteRef:2] Along those same lines, forfeiture of a groundwater right occurs if there is a failure to use the water right, all or a portion, for 5 consecutive years.[footnoteRef:3] [1:  NV Rev Stat 533.035 (2022)]  [2:  NV Rev Stat 533.380 (2021)]  [3:  NV Rev Stat 534.090 (2013)] 

Permittees who may utilize the proposed forage banks on the Monitor-Toquima allotments will not be in compliance with Nevada water law due to the temporary grazing established by the use of forage banks and may also be impeding on vested water rights currently in place. 
Further, the State Engineer will issue a permit to appropriate water for the purpose of watering livestock only to permit applicants who are legally entitled to place livestock on the land for which the permit is sought and who own or have an interest in the livestock.[footnoteRef:4] Since the United States Forest Service does not own livestock, they cannot hold a water right or put the water to beneficial use for livestock watering purposes. [4:  NV Rev Stat 533.503 (2022)] 

Another concern the NCA would like to express is the responsibility for the maintenance of range improvements and infrastructure. Under a traditional grazing permit, the allotment permittee is responsible for the maintenance of fencing, water, corrals and other infrastructure associated with the successful management of a given grazing permit. We are very concerned that the temporary nature of forage banks will result in the lack of maintenance of critical components of these grazing allotments. 
Finally, the NCA would like to note a perceived error in the NEPA process the Monitor-Toquima Vacant Allotments have undergone to this point in time. The NCA acknowledges receipt of the Notice of Proposed Action (NOPA) on May 13th, 2021. However, there are zero references to the establishment of forage banks on any of the 6 allotments under consideration. Instead, the NOPA references “maintaining livestock use at preexisting levels”.[footnoteRef:5] The NCA would like to note that we would have commented on any proposal to establish forage banks during the 30-day NOPA comment period had that concept been made known through United States Forest Service’s Proposed Action.  [5:  Humboldt-Toiyabe National Forest- Austin-Tonopah Ranger District, Notice of Proposed Action: Monitor-    Toquima Range Vacant Allotment Project, 2021, 4] 

Again, the NCA appreciates the Humboldt-Toiyabe National Forest Service’s efforts to reinstate grazing on vacant allotments throughout the Forest, however, we oppose the use of forage banks as a grazing management strategy unless the forage banks are operated by an entity/individual who holds a term permit. 
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Martin Paris
Executive Director, Nevada Cattlemen’s Association
AFFILIATE NATIONAL CATTLEMEN’S BEEF ASSOCIATION
P.O. Box 310 Elko, Nevada 89803-0310 • Phone: (775) 738-9214 • Fax: (775) 738-5208 • nca@nevadabeef.org
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