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May 23, 2023
Matthew Reece                                                                                      
Tongass National Forest
Admiralty Island National Monument
Submitted via web portal
Re: Comments on No. 20230041, Draft Supplement, Environmental Impact Study Greens Creek Mine North Extension Project (sDEIS).
Dear Mr. Reece:

Please accept the following comments on behalf of River’s Without Borders …  

Rivers Without Borders (RWB) is a non-profit conservation organization raising awareness of the outstanding ecological and cultural values of southeast Alaska and northwest British Columbia watersheds and promoting visionary ecosystem-based stewardship and protections to sustain those values.  We have supporters throughout southeast Alaska with an interest in Admiralty Island and the Greens Creek mine.       
Our comments incorporate the 2013 EIS and Record of Decision (ROD) by reference and all other records of actions taken by the Forest Service, the mining company, contractors, State of Alaska agencies since the early 1970’s as well as the Monument Declaration and Congressional record when passing the Alaska National Interest Lands Conservation Act (ANICLA) governing mining in the Admiralty Island National Monument.

I. General Comments
A. The Forest Service has failed to implement  ANILCA conditions for mining in the Monument to prevent irreparable harm contrary to Congressional intent. 
Proclamation 4611 creating the Admiralty Island National Monument cites three main reasons for the action.  These are; the numerous individual values cited in the Proclamation, the fact that it is an intact natural ecosystem, and how rare such places like Admiralty Island have become.  The Proclamation further states that the spatial boundaries described in the Declaration, including submerged lands, are the smallest area compatible with the proper management of the Monument and protection of those three unique characteristics. 
The Monument’s individual values cited for protection in the Proclamation are the scientific, historic, continuing cultural opportunities and natural ecology of the island. Ecology stands out among the values because it forms the foundation of the others.  Ecologically speaking, the island is described as being a unique, entire and relatively unspoiled ecosystem.  It was set aside 45 years ago because places like this were becoming increasingly rare.

In the intervening years it has become known that intact ecosystems such as Admiralty Island function less like isolated ecosystems and more like a global storehouse of carbon and genetic diversity. Admiralty Island does both and both are necessary to buffer the adverse impacts of climate change. The Monument is of global significance.

Congress recognized this when it debated ANICLA two years later. Congress thoughtfully balanced the competing interests of allowing development of existing mining claims with the protection of the Monument. Congress conditioned mine development under additional protections to safeguard the Monument. These protections are unique to the Greens Creek mine. The Greens Creek mine is the only mine allowed to operate in a National Monument because the claims preexisted the Declaration and it was predicated on not harming the Monument.  It was to be a model mine.

The Forest Service is approving a mine plan that neither measures, nor protects from irreparable harm.  RWB requests that the Final SEIS requires ANICLA conditions to be recognized and implemented throughout the authorization as superior regulatory requirements over 1872 General Mining Act provisions as Congress intended. 
II. The Forest Service has not required any direct measurements as to the health of the Hawk Inlet ecosystem.
As stated above, the Intent of Congress when passing ANICLA was clear.  Mining on the Monument was conditioned on meeting a higher standard as set out in section 503(i)(1)(B) of ANILCA, which entitles Greens Creek Mine to a lease for mining and milling purposes only if it      would not cause irreparable harm to the Monument.

Congress chose the term irreparable harm to focus on the nature of the harm to Monument values, not necessarily the intensity of the harm. 5th Edition of Black’s Law Dictionary (1979) which defines irreparable harm “as an injury, great or small, which ought not to be submitted to.” 

Prior to the first application to mine, the mining company at the time undertook studies of the aquatic biology of Hawk Inlet over a period of three years to assess potential impacts of the mining operation and to provide a basis for establishing preoperational and baseline conditions.
  These studies included an inventory of the macro-invertebrate biological community within the intertidal area of Hawk Inlet and an estimation of each species’ populations at the time of the study. This study was for “use in monitoring to ensure the detection of any effects of mine operation.” 
  This monitoring was to be conducted annually during construction and operation of the mine. 

Fully aware of the requirements under ANILCA and the baseline studies conducted prior to the first application to mine, the Forest Supervisor adopted Alternative 6 in 1983, a wastewater discharge into Chatham Straits “because the lack of definitive data about regarding the potential biological effects within Hawk Inlet and the lack of discharge standards from ADEC.” 
  This decision was supported by ADEC.
Five years later, the mine plan was changed from tailings pond to dry stack tailings facility and the applicant applied for an amended Plan of Operations.  It was then the waste water discharge was moved from Chatham Strait into Hawk Inlet. ADEC established receiving water quality standards and effluent limits to allow discharge into a mixing zone in Hawk Inlet and a monitoring program based on monitoring the trends of certain heavy metals in water, sediment and tissue of two types of benthic organisms, segmented worms and bivalves.  The goal of the monitoring program was established to determine compliance with effluent limits under AS 46.03.110(d). 

There was no description of possible effects of the discharge to the biological community.  It was then that the Forest Service abandoned any responsibility for the protection of the ecology of Admiralty Island National Monument and any commitment for monitoring designed to detect the “nature of harm” versus its intensity.  Monitoring for potential harm to Monument values has been replaced by monitoring the effects of waste water discharges by the State of Alaska. 

RWB recommends that the Forest Service requires another species diversity and population study be conducted and periodically repeated. This is the only way the Forest Service can ascertain if the mine operations are compliant with ANILCA.

A. These Issues came to the forefront in the 2013 decision and have not been reconciled.

Comments submitted during the 2013 expansion request raised significant questions about whether mining operations at the Greens Creek mine “are compatible, to the maximum extent feasible,” with preventing or minimizing potential adverse impacts to monument values.  See ANILCA, Pub. L. No. 96-487, § 503(f)(2)(A), 94 Stat. 2371, 2400 (Dec. 2, 1980); 36 C.F.R. 228.80(c)(2)(i).  This is particularly important here, where “unforeseen [environmental impacts] may result in the incompatibility of the operations with the protection of [monument] values . . . .”  See 36 C.F.R. §228.80(d)(1).  The expansion request from Hecla was enough tailings storage for 30 to 50 years of continued mining.  Based on the issues raised in the comments concerning the applicability of ANILCA, the Forest Supervisor only authorized a 10-year expansion and requested more information be developed.

This was the primary issue behind the decision choosing a modified Alternative other than those described in the draft 2013 EIS.  In the 2013 ROD, the Forest Supervisor identified the problem of how to reconcile a permanent tailing dump in the Monument with the requirement prohibiting irreparable harm to the Monument mandated by Congress in the ANILCA. In the Record of Decision in 2013, the Forest Service declared that “the Tongass National Forest will work with other appropriate parties  . . . to clarify how to apply the complex set of legal requirements . . . specific to Admiralty Island National Monument” See, 2013 EIS and ROD. The 2023 draft supplemental EIS does not address nor remedy these issues. One cannot protect what one cannot define.
RWB recommends that the Forest Service under take developing guidance on how to implement both 1872 General Mining Law and ANICLA where the two may be in conflict.

B. Fugitive Dust 
Under all Alternatives, fugitive dust is predicted to increase.  From the preferred Alternative B: “The 12- to 18-year increased duration of the life of the TDF and resultant increase in time until the reclamation is complete would likely increase the duration of potential impacts on water quality associated with lead transported by fugitive dust compared to the no-action alternative.” See, 2023 sDEIS at 3-136.
Hecla has been monitoring fugitive dust emissions from the tailings using 10-liter “Atmospheric Depositional Pails".  See, 2019 Active Tailings and Production Rock Site 23 Annual Report at Section 4.2.7 at 11. Despite the requirement to use methods and equipment of known precision and accuracy, Hecla invented their own monitoring equipment. “The methodology is an adaptation of an ASTM standard test method (ASTM D1739). It is similar to the Dustfall Jar Particulate Deposition monitoring conducted by Teck Cominco Alaska Red Dog Mine (Teck 2005). The adapted methodology lacks the specified windscreen, uses a variable sampling frequency, and the filtrate is not analyzed.”  See, 2022-H1 Biannual Report at 4.2.7.
 
This equipment is described in the Integrated Management Plan (IMP); “Though crude and non-specific, this methodology is useful in the study of long-term trends.”  (See IMP at 5-1)
The 2023 dSIES fails to remedy the lack of accurate monitoring allowing the mine to continue using existing fugitive dust monitoring equipment. 
RWB recommends that the Forest Service require commercially available standard equipment of know precision and accuracy be used in monitoring. In addition, we recommend that that Mitigation Measure AQ-1be implemented now and prior to a decision. It is the only way for the mine proponent to show these results are achievable and effectiveness proven.   Significance thresholds must be determined and become compliance requirements. Once a decision is made, the Forest Service is locked into the performance of the mitigation measures for the duration of the life of mines with no regulatory recourse.  This is the only way the Forest Service can begin to comply with ANICLA.

III. Recommendation for Fugitive Dust Best Management Practices (BMT’s)
The usual scenario when considering negative impact for a project is first to avoid harm, second, where harm cannot be avoided, seek measures to minimize the harm, and third mitigate the harm caused through restoration or replacement of the ecological function harmed elsewhere.

We recommend the following fugitive dust management practices be employed at the TDF.  These recommendations should be incorporated into the Solid Waste Permit requirements and mandated.  The Forest Service should require these mitigation measures.

· Improved monitoring equipment.  Hecla should be required to utilize standard ASTM certified dust monitoring equipmen.

· Monitoring area extended.  Fugitive dust monitors must be placed outward from the TDF to the fullest extent of the expected detection of fugitive dust. 

· Fugitive dust must be incorporated into the Hawk Inlet monitoring program as a non-point discharge.  One or more monitoring stations should be located on the Greens Creek Delta and at each location designated as a “natural” or background site in the Hawk Inlet monitoring program, sites S-3, S-2 and 106.  These requirements must be incorporated into the both the APDES and Solid Waste permits. 

· Avoid surface disposal during high dust weather events. From the Tailings reports it is clear that the majority of dusting events occur during set times of the year and under predictable weather conditions.  During these times, Hecla should avoid surface disposal and place tailings as underground backfill.

· Limit the material drop distance between the truck beds and the ground to no more than 3 feet and restrict the flow of material using dead boxes, socks, and drop down spouts/sleeves. Immediately spread and compact after each load.

· Install and maintain dust curtains around active disposal areas to reduce air movement and isolate dust forming operations.

· Limit vehicle speeds to 5 mph on both the A and B roads.

· Cover open-bodied trucks when the truck is carrying materials that can be released into the air.

IV. Comments on March 30, 2021 Memo Alaska Department of Natural Resources to Basia Trout, District Ranger concerning Reposting the Species Diversity and Population Baseline Studies.

It is clear from the opening paragraph of this memo that this request for information was really only a request for justification. The conclusion expected to be reached is stated in the request for information. As such, the memo violates the standards of empirical research.  Empirical research is defined as any study whose conclusions are exclusively derived from concrete, verifiable evidence. 

This memo was the result of a request for “information from the State to assist the USFS in documenting for the administrative record why the 1981 baseline environmental study entitled, “Heavy Metal Concentrations in Aquatic Biota of Greens Creek, Zinc Creek, and Hawk Inlet” (Richkus and Johnson 1981) cannot and/or need not be replicated.” Italics added.

This type of reliance on a pre-determined conclusion has no place in a science-based process and its inclusion here draws into question the reliability of all the science included in the 2023 dSEIS.

Addressing the (forgone) conclusions of the memo.  The memo justifies the reliance on lower trophic level tissue analysis. 

The current monitoring program is designed to measure biomagnification or chemical transfer from lower trophic levels to higher trophic levels within a food web. The protection from biomagnification then is an indirect extrapolation from tissue analysis at the lower end of the food web.  Yet the Risk Assessment states for every tissue type collected that “as discussed above, tissue concentrations are not useful predictors of adverse effects to aquatic communities.”

Furthermore, the assertion that metals are not accumulating in the lower trophic levels is false. The most recent Hawk Inlet Monitoring Report for water year 2021 shows that for mussel tissue lead has increased at every station sampled in comparison to pre-mining data as much as a 47% increase as measured at the East Shoal Light (ESL) station at the end of the Greens Creek Delta.  See, 2022 Hawk Inlet Monitoring Report Table 4-2 at 19.

The same monitoring report shows that lead has also increased in the tissues of the Polychaete worms sampled at S-1 near the ESL and near the mixing zone from 0.49 mg/kg preproduction to 1.00 mg/kg in the period of 1889-2021 and the most recent data, 1.44 mg/kg.  This represents a 98% increase in lead concentrations in benthic worm tissue s due to the mine’s activities.  See, Id., Table 4-3 at 20.

The memo further justifies not conducting the species diversity and population studies in the following statements: “Meaningful replication of the specific studies described in Holland et al. (1981) and Richkus and Johnson (1981) is not possible given associated limitations (e.g., sample sites were not described, freshwater quality data were frequently below detection limits at the time, known contamination is present near some sample locations).”

The first “limitation” cited; sample sites not described is false. Numerous sites of the 1981 study are still sampled by the mining company.  The 1981 Site 6 corresponds to the current monitoring site S-3.  The 1981 sites 1 and 2 correspond to the Current S-1 and the ESL respectively.  The 1981 sites 13 and 16 correspond to S-4 and S-5n and S-5S.  The South Reference Area Site in the 1981 study is where S-2 is currently located.

Furthermore, the methodology for population studies describes identifying representative locations, not specific sample sites.
  Sampling transects are laid out randomly. The first transect is randomly located.  From that point, a systematic sampling design is applied to establish a representative number of transects within the study area.  Exact locations are not necessary.

The other limitation cites was that freshwater water quality data were frequently below detection limits at the time (of the 1981 study).  Detection limits have nothing to do with species diversity and population studies.  The State of Alaska is conflating water testing with population density testing.
And finally, the 1981 study cannot be repeated due to known contamination present near some sample locations.  Ignoring the question of how they know that since they don’t seem to know the original locations, the issue becomes a matter of avoiding the area contaminated by the 1990 ore concentrate spill.  Species diversity and population studies can occur at the head of the Inlet, the Greens Creek Delta or south to Pile Driver Cove.  They can even be conducted in Young Bay, an appropriate “natural” area tested in 1981.

RWB recommends specific diversity and population studies be conducted in Hawk Inlet in order to assure compliance with ANILCA requirements.  We also recommend testing be conducted for heavy metal levels in upper trophic level organisms described in the essential fish habitat in Hawk Inlet.

V. Conclusion 
The Forest Service has a duty to implement the intent of Congress and the conditions placed on mining within the Admiralty Island National Monument.  It cannot abdicate this duty to the State of Alaska. 

The Forest Service must protect the entirety of the Monument including the submerged waters from irreparable harm. This means requiring the type of monitoring that can predict harm before it occurs. By definition irreparable harm cannot be restored or mitigated for.  No exchanges of similar lands elsewhere is consistent with protecting the Monument.  Harm must be avoided. Not a single square foot can be spared. 

The State of Alaska is not under the same requirements as the Forest Service.  The State of Alaska’s monitoring is too narrow to detect potential harm to the Monument Values.  The Forest Service must act to avoid the dilemma faced by the Forest Supervisor described in the 2013 EIS and ROD and required the collection of information necessary to predict and avoid harm.  This means using sound science, field verification of models and assumptions, direct measurements and surveys and applying ANICLA’s criteria over and above the idea that some harm is necessary to the Monument in order to accommodate mining. 

Greens Creek could still be the model mine envisioned by Congress, but only if the Forest Service requires it.

Thank you for the opportunity to submit these comments.
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Sincerely,

William C. Patric

Executive Director

� Final Results of the 1981 Field Program for the Greens Creek Mine Part 1 Hawk Inlet and Young Bay A.F. Holland, M. Hagel and W. Richkus Environmental Center Martin Marietta Corporation.


� Id. At C. Conclusions


� USDA Record of Decision Greens Creek Mining Project Final Environmental Impact Statement for Admiralty Island National Monument, 1983.


� USDA Environmental Assessment for the Proposed Changes to the General Plan of Operation for the Development and Operation of the Greens Creek Mine.  March 1988. 


� Available at: https://dnr.alaska.gov/mlw/mining/large-mines/greens-creek/pdf/2022-H1-Biannual-Report.pdf 


� See also: https://www.epa.gov/system/files/documents/2022-02/fugitive-dust-control-best-practices.pdf


� Department of Natural Resources OFFICE OF PROJECT MANAGEMENT AND PERMITTING to Basia Trout District Ranger.  March 30th 2021.


� See, https://research.com/research/what-is-empirical-research


� Supra at 19


� Available at: https://dnr.alaska.gov/mlw/mining/large-mines/greens-creek/pdf/2022-Hawk-Inlet-Monitoring-Report.pdf


� USEPA National Rivers and Streams Assessment Field Operations Manual, EPA-841-B-07-009
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“Protecting Alaska – British Columbia transboundary watersheds since 1999, with staff and associates in Alaska, British Columbia and Washington.”

www.riverswithoutborders.org
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