East Crazy Inspiration Divide Land Exchange #63115

United States Department of Agriculture
United States Forest Service, Region 1
Custer Gallatin National Forest

Comment from Enhancing Montana’s Wildlife & Habitat, Kathryn Q. Kern

USFS, below are my comments opposing the East Crazy Inspiration Divide Land Exchange -
#63115 - Alternative A - No Action.

| am very disappointed in the this whole process, but especially in the obvious lack of
alternatives provided for the public to choose from.

Where is the option for "Defend and maintain our already existing historical prescriptive
easements" 777

| am submitting the deed research that | uncovered on our already existing historical
prescriptive easement trail system. The Forest Service, per many FOIA documents in my
FOIA requests, showed that the FS diligently sought out these railroad grant deeds for any
“‘easement in the public’ language, viewing them as gold. This is property law and cannot be
ignored.

In fact, in the USFS 1948 law case (attached) involving the Crazy Mountains public access,
against the landowner that was blocking public access at two locations, Paul L. Van Cleve
(father and grandfather to current owners Carroccia’s and Dringman’s), was founded on one
railroad grant deed — 3N 12E Section 3, which contained the coveted public easement
language: “the lands hereby conveyed being subject, however,, to an easement in the public
for any public roads heretofore laid out or established, and now existing over and across any
part of the premises.” You already have this law case, because | received it as part of one of
my FOIA requests.

In the DOJ filing, Amended Complaint No. 1098, June 25, 1949, arguing on behalf of the
Forest Service and the public, "VI. That the United States has a special right, title and interest
in said highway and trail and all parts thereof, including the parts thereof situated upon lands
now owned by the defendants, amounting to an easement and right-of-way for said purposed
by reason of the facts that said road and trail were established upon said land when it was in
part public land of the United States of America and in part in the ownership of the Northern
Pacific Railroad Company... which said railroad company and railway company dedicated the
same public highway, which was appropriated by the United States and the general public
prior to the issuance of any patents therefor, thereby reserving unto itself and the general
public said public highway, road and trail, and by reason of the fact that the United States and
its permittees and the public have for more than 50 years used said road and trail for said
purposes and the United States has, during said period from time to time, expended upon
said road and trail monies appropriated by Congress, for its construction and maintenance to
the end that it might serve said purposes; and the United States in common with the public is
entitled to the possession of the right-of-way for said highway and that the same necessary
for the protection, use and administration of the national forest and other property of the
United States."



Black's Law Dictionary defined Highway as, "A free and public road, way, or street; one which
every person has the right to use. In all counties of this state, public highways are roads,
streets, alleys, lanes, courts, places, trails, and bridges, laid out or erected as such by the
public."

Additionally, "V. That at all times mentioned herein, there has existed and there now exists a
public highway, viz., a road and trail in and along the canyon of Big Timber Creek entering
said Crazy Mountains Division of said national forest across the east boundary line... of NE1/4
of the NE1/4 of section 12, Township 3 North, Range 12 East, extending westerly... and
through and across Sections 1, 2, 3, 4, 5 and 6 of said township and range, and thence
westerly, then northerly to a point near the center of Township 4 North, Range 11 East where
it joins the Sweet Grass Trail situated in the Sweet Grass Canyon ...and the upper drainage of
Sweet Grass Creek for the use by the general public at large of the recreational areas, camp
grounds, parks, and facilities of said national forest, and by the United States of America on
behalf of the general public at large pursuant to the laws of the United States and the
regulations of the Secretary of Agriculture relating to the protection, use and administration of
the national forest."

This paragraph relays that public access goes from the FS boundary in 3N 12E Section 12,
west thru sections 1-6, then the trail (119) enters 4N 11E at the overlap between 3N 12E
Section 6 and 4N 11E section 36 to Section 34, where it connects with the S. Fork of the
Sweet Grass Trail #122, going north, to about the center of 4N 11E, where it joins the main
trunk of the Sweet Grass Trail #122. When you combine that with the East Trunk Trail
#115/136, we already have a beautiful loop of historical public access.

After the 1948 Big Timber case was settled, in the benefit of the USFS and the public,
perfecting the historical public access, Senator Conrad Burns writes to the FS Supervisor
asking their intentions towards filing a Statement of Interest on the Trail System, since Van
Cleve is continuing to block access at Sweet Grass. Regional Forester Hal Salwasser replies
(attached) on March 6, 1996, stating, “...it is our position that the United States has an
easement interest due to historic public and administrative use and maintenance.” This
position continued to be maintained by various FS public employees, including FS
Supervisors, Yellowstone District Rangers and even Law Enforcement Officers.

After a public hunter, Joe Rookhuizen, reached out to Senator Steve Daines about obstructed
access on the East Trunk Trail #115/136, Daines wrote to FS Supervisor Mary Erickson.
Erickson replied on Oct 2, 2015 (attached and part of FOIA documentation | received),
repeating the same position the FS had held for decades, “It is a historic trail that dates back
a century or more. The Forest Service maintains that it holds unperfected prescriptive rights
on this trail system as well as up Sweet Grass Creek to the north based on a history of
maintenance with public funds, and continued public and administrative use.”

This position was reinforced by the Yellowstone District Ranger, Alex Sienkiewicz, with his
yearly reminders to FS employees and seasonal volunteers, this one on July 7, 2016
(attached). Sienkiewicz stated to not sign in, nor ask for permission to access the national
Forest Service thru routes shown on the maps, even if they cross private property, that these
were historic public access routes, that signing in and permission played in to the private
landowners objectives of establishing permissive access, against the public.



After that 2016 email, the landowners and their local groups sought to get Sienkiewicz
removed as District Ranger, which the FS did after Sonny Perdue was sworn in as Ag
Secretary in 2017. After public outcry, based on my FOIA history, Sienkiewicz was restored
but hindered from working on the public’s behalf and Supervisor Erickson began pursing more
vigorously land exchanges on the south and directed the Yellowstone Club to the East
Crazies for this exchange. This is where the shift in FS actions takes a turn towards
privatization, instead of maintaining and defending our Crazy Mountains trail system.

In addition to the railroad grant deeds with easement in the public language, there are
historical documents | am attaching, that attest to the public access criteria, which even the
FS Office of General Council looks for in filing a Statement of Interest.

1945 Sweet Grass Road - Discussion and receipt for road work on Sweet Grass Road
from Brannin's to Ward's using FS funds and discussion of private funds, receipt for 42
hours of road work/construction.

1929-1938 The first public school in Sweet Grass Canyon was started in 1929 at the
Ward and Parker Sawmill, presumably in Section 9, T4N, R12E. From there, it moved
to the Brannin Ranch (Section 2, T4N, R12R) back to the sawmill for several years
running. In the summer of 1933, the first real schoolhouse was built half way between
Brannins and Ward and Parkers (presumably in Section 10, T4N, R12E on NFS lands).
This was called the Bachelor School because it was built by several Bachelors. It was
located in School District #4 and operated until 1938. Can't have a public school on a
private road.

1948 Sweet Grass County record of county inspecting Sweet Grass Canyon Road.
County document with maps showing what Rein claims as Rein Lane was called Upper
Sweet Grass Creek Road (among other names over time).

Sweet Grass Creek landowner Cosgriff communications with FS and Rein that the

road has always been public. He provided proof to the FS and stated an easement was
not necessary "since it was a public road". Cosgriff also shared that WPA funds built a
bridge, that Section 8 road was built under SUP in mid 30s and the permit had a
condition that the road would be open to the public.

Below is a Sweet Grass County map from 1965, showing the road went from the
Melville Road in 5N 13E into 5N 12E. The map legend shows the upper part of the
road was graded and drained to 5N 12E Section 24 midway. After that it is categorized
as an unimproved road. That road continues from 5N 12 E Section 24 southwesterly
thru sections 25, 26, 35, entering 4N 12 E, Section 2, which has an icon similar to that
on the Big Timber Canyon Road FS designations. This is where the #122 Trailhead
was noted. But the road does not stop there, it continues thru Section 2 to the corner of
3, down into Section 10 (FS) to the border of Section 9, which then indicates “primitive
road” after that. This map reflects FS, accounts, public school having been out there,
other Sweet Grass landowner accounts, that this was routinely used by the public.
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There is abundant historical documentation, including FS records obtained in my FS FOIA
requests that show routine trail maintenance was being conducted not only by FS employees,
but also seasonal volunteers to repair damage, or nearby landowner attempts to obstruct
public access, damage/debris from the outfitters and their clients, as well as other users. |
think the above evidence is sufficient to show that there was a long history of documentation
towards, at the very least, historical prescriptive easements on this trial system. But | would
like to include a particular case of the Sweet Grass County Deputy, a landowner and the
Sweet Grass County Attorney that confirm the difference between the FS trail system with an
easement in the public and the rest of a private landowners land — by their own actions.



As part of my research, | heard about an incident involving alleged criminal trespass from a
public hunter, Rob Gregoire, using the East Trunk trail (#115/136) in November, 2016 — the
fall after the USFS did its trail work there. According to the Deputy Sheriff’'s report, the hunter
had likely walked off of East Trunk (the public Forest System trail) and onto private property
and was cited for criminal trespass for this reason (not because he walked on the Forest
Service trail). The criminal trespass case was eventually settled. After the fact, however, trying
to figure out some conflicting statements, | was curious to know more about the incident so in
April, 2018 | sent an open records request to the Sweet Grass County Sheriff’s office to get
the incident report and related documents/photos from the file. A true and accurate copy of my
request and the Sweet Grass County Sheriff’s response to this request are attached.

The Deputy Sheriff Ronnenberg primary narrative, written on 12/27/2016 stated he was called
out to Hailstone Ranch about a trespasser. He parked in the FS parking area next to
Gregoire’s vehicle and watched the hillside to the north, waiting for him to return. At 1:20 pm
he sees a person traveling down the hill traveling south to the FS campground. He issue
Gregoire a citation, later writing his primary narrative.

Then Ronnenberg writes a Supplemental Report, citing a meeting with a Langhus family
member, the Sweet Grass County Attorney, Pat Dringman and himself; where it was decided
to return to the area of the trespass to verify visibility of Gregoire’s descent, documenting it.
Ronnenberg parked where he had before, looking towards the area he saw Gregoire
emerged from the timber. When the Deputy Sheriff walked the East Trunk trail on April 10,
2017 to document the area and noticed a new sign and that the trail markers that had
previous been there (in September, 2016) had been removed. He also noticed that the trail
was harder to find and no longer “established.” Ronnenberg goes up the trail to the ridge to
look back and see if he can see the parking area, notes that one step and the view was
obstructed by the timber. He then walks back on the trial, which meanders. “As | recall | saw
Mr. Gregoire traveling South down the hill, and not change directions as | had on the trail.
See, the landowner knowing his property, reading Ronnenberg’s primary narrative,
recognized that something was wrong with the description, if Gregoire had kept to the FS trial,
visibility would have been different, gets in touch with Ronnenberg and the 3 have a meeting,
deciding on the verification.

There is a second Supplemental Report documenting a re-enactment on April 18, 2017.
Ronnenberg parked in the campground as before, while Kevin Langhus goes up the trail with
a GPS and radio. Each time Kevin can see Ronnenberg, he is to radio, and Ronnenberg
photographs Langhus. Ronnenberg then directs Langhus to where he saw Gregoire
previously, and when Langhus gets to the area, Ronnenberg radios to Langhus to verify if he
is still on the trial. Langhus replies he is not and can’t even see the trail. Ronnenberg talks
him down to where he saw Gregoire, continuing to photograph. By the re-enactment, they
determined Gregoire had gone off trail, taking an easier, more direct route back.

After reading all the reports a number of times, | called and spoke with Ronnenberg, to verify
my understanding of the events. He confirmed my understanding. | asked, why if they had
proof of the trespass off the trail, why did they not prosecute? He said | would have to ask the
County Attorney (one of the Sweet Grass landowners). Then it hit me why.

By doing the re-enactment to see if Gregoire had gone off trail, they did more than prove their
view that he trespassed, they confirmed the FS and our position that the trail has a different



status than the surrounding private lands with historical prescriptive easements, otherwise
there would have been no need to verify the trail and Gregoire’s location at all. They couldn’t
go to court with that information, becoming part of the legal public record and possiblly
becoming a case precedent, so they offered him a settlement with a fine. By the landowner,
Sheriff Department and County Attorney’s actions, they confirm our FS trail public access
status.

It has been over 7 years I've been collecting documentation on the Crazies and the evidence
keeps growing — the FS, prior to 2017 was defending the status of the Crazy Mountain trail
system, as historical prescriptive public access, and maintaining this trail system with FS
employees, monies and volunteers, as well as documenting multiple use by the public.

Yet, none of this history is represented in this proposal. Why have you abandoned such
defense, not even including it as one of the Alternatives? Instead FS Supervisor Mary
Erickson throws the weight and money of the Yellowstone Club into the Crazies to further
muddy the waters. You even include in writing on Page 4 of the PEA the mafia shakedown
leveraging of a private landowner’s agreement with the Crow Nation for their access to one of
the sacred sites on Crazy Peak. This access agreement has nothing to do with the exchange
or public access in general, except to advertise it for the Crow Nation, to muscle them into
submitting public comments in support of the proposal, if they want their sacred site access
back.

| especially object to yet another Crazy exchange, where the public will be quickly pushed off
the rolling hills and productive habitat of the low country and relegated to the steep, high
terrain largely consisting of rock and ice with the Mountain Goats. The landowners, however,
receive the valuable and productive low land.

This proposal asks the public to give up 100% of mineral rights on land going to the
landowners. In return, however, the public receives only mineral rights on 2 of the 11 sections
it's receiving. In Montana, mineral rights supersede surface rights, so it is not unreasonable to
assume that the owners of these claims may decide to assert these valuable rights in the
future. At that time, under Montana law, those owners would have the ability to disrupt the
surface by building roads, cutting down trees, diverting water, and using any and all legal
means they choose to develop their mineral rights on the newly consolidated public lands.

The proposal asks the public give up all water rights on land it is giving to the landowners,
while it does not receive the water rights on all the land it receives. Another win for the
landowners and a loss for the public. The proposal asks the public to give up 52 acres of
wetlands and receives only 7.8 acres in return, meaning the public stands to lose 44.6 acres
of wetlands.

Now to address some points in the PEA.
1. The PEA violates the current Travel Plan.

a. The PEA creates a net loss to public recreation opportunities and a reduction of existing
public access points to the Crazies.



b. The PEA eliminates existing hunting and fishing opportunities, and overall alters the nature
and scope of existing recreational opportunities in the Sweet Grass drainage.

c. The PEA contemplates relinquishing three (3) historically used public access trails and four
(4) administrative roads to private ownership; this directly violates current Travel Plan
objectives.

2. The PEA does not meet the stated goals within the same PEA.

a. Within the PEA, the Custer Gallatin National Forest (CGNF) admits to a reduction in public
recreational opportunities. To justify this loss, the agency erroneously contends that it meets
the projects goals because in its current state Sweet Grass Trail is “a long out and back trail
with no scenic destination” where “[c]urrent use levels are low.” This not only mischaracterizes
the actual trail which connects with other trails and is widely considered one of the more
scenic trails in the Crazies and provides significant recreational value (especially to hunters),
but the claim is also based on the false premise that Sweet Grass Creek is not currently in
use.

b. Use of Sweet Grass Creek for recreational opportunities, including hunting and fishing
access, is very well documented. Additionally, as the USFS acknowledged, most use of
Sweet Grass Trail occurs during the fall hunting season. Eliminating access to those areas
would preclude historical access opportunities for hunting and angling.

c. As proposed, a new 22-mile East Trunk Trail would be constructed with only one access
point from the south. This new route would not only eliminate a separate, existing public
access point but would severely alter the nature of and use of the trail for compatible
recreational opportunities. For the public to enjoy previously accessed property from the
northern route, the public would need to hike at least 11 miles. This distance, in conjunction
with a single access point, renders previous hunting, fishing or day-hike opportunities
inaccessible; it would shift historical recreation use of the area.

d. Additionally, the single access point also creates additional concerns as it relates to
increased trail use in areas not previously accessed, bottlenecking and creating congestion at
the trail head area, increasing remote, long-distance use, straining maintenance crews and
emergency-rescue personnel while increasing expenses for trail maintenance, and creating
unfeasibility of use for certain recreational users due to severely steepened trail topography
and inconvenient trail distances.

3. The PEA fails to analyze the effects that severed ownership of mineral interests in the
parcels being acquired by USFS could have on those lands in the future.

a. Tenets of mineral law observe a general rule of mineral estate dominance, meaning one of
the foundational rights to mineral ownership is the right to enter upon the surface of the
property and make any use of it that is reasonably required for enjoyment of the mineral
estate. Simply put, mineral rights supersede surface rights, and that makes it very difficult to
stop mineral exploration and development.



b. In this exchange, 100% of the federally owned mineral rights would be transferred to the
non-federal parties, and only 18% of non-federal mineral rights would be transferred to federal
ownership in return. This would lead to a significant imbalance of monetary value and
property rights, with the public getting the short end of the stick on both.

c. The law in Montana is clear in relation to the dominance of the mineral estate. Thus, it is
not unreasonable to assume that the unknown and unanalyzed severed owners of these
claims may decide to assert these valuable rights in the future. At that time, under Montana
law, those owners would have the ability to disrupt the surface by building roads, cutting down
trees, diverting water, and using any and all legal means they choose to develop their mineral
rights.

4. The PEA is faulty because it does not disclose the monetary value of land exchanged.

a. Federal Land Policy and Management Act (FLPMA) requires that the value of exchanged
lands be equal, adjusted for any difference in value by cash equalization payments up to 25%
of the value of the Federal lands to be disposed.

b. The PEA omits public disclosure of land valuation exchanged.

c. Therefore, we believe the PEA is faulty, misleading, and perhaps illegal.

5. The PEAis faulty because it does not disclose valuation of severed water rights.

a. Areasonable appraisal would contain the value of water rights exchanged.

b. The PEA does not contain any publicly disclosed value of severed water rights from
Federal to non-Federal parties.

6. The PEA is faulty because it does not disclose a valuation of timberlands in the exchange.
a. Federal Land Policy and Management Act (FLPMA) requires that timberland values
received by the public in an exchange are equal-to or higher-than that of the timberland
values received by the non-federal party in the exchange.

b. The PEA omits public disclosure of timberland values exchanged.

c. Therefore, we believe the PEA is faulty, misleading, and perhaps illegal.

7. The PEA is faulty because it relies on public benefits which it does not provide, and

therefore cannot consider as a part of the Project proposal because those benefits are not
guaranteed.



a. The PEA claims non-federal parties will construct the new trail, make the trailhead, and
provide parking lot improvements. No contracts between federal and non-federal parties have
been disclosed to the public for review within the PEA.

b. The PEA claims non-federal parties will provide access to Crazy Peak to the Crow Nation,
allow access across private lands, and consider conservation easements on lands received in
the exchange. These agreements do not include the federal party involved in the exchange
and therefore are misleading and cannot be considered by the public as an additive value
resulting from the exchange. There are no guarantees these agreement can be
trusted/guaranteed or enforced, rendering their benefits inappropriate to include in the PEA.

8. The PEA is faulty because it violates Executive Order 12962 requiring a no-net-loss of
wetlands in land exchange.

a. The PEA estimates the total wetland value within the currently non-federal parcels to be 7.8
acres, with the total wetland acreage within the currently federal parcels to be 52.4 acres.
This means that the Proposed Land Exchange would result in a significant loss of wetland
acreage under federal control: a net loss of 44.6 acres to be specific.

b. The wetlands analysis has been done twice and in each case the public was found to be
losing significant wetland acres.

9. Typically, this type of proposal has multiple options, however the PEA proposes to evaluate
only “two” alternatives: (1) a “no-action alternative” and (2) Proposed Land Exchange.

a. NEPA requires an agency to “study, develop, and describe appropriate alternatives to
recommended courses of action in any proposal which involves unresolved conflicts
concerning alternative uses of available resources.” 42 U.S.C § 4332 (2)(E).

b. The Service eliminated four other alternatives due to claims of technical or economical
infeasibility. In other words, the Service evaluated only the Proposal from the Yellowstone
Club and adjacent landowners plus the no-action alternative required by law.

c. The law does not support this limited range of alternatives, as it is reasonable to consider
others - such as defending current access rights — as viable alternatives in the PEA. The
underlying rationale of one two alternatives creates the perception of a pre-determined
outcome: do what the Yellowstone Club and adjacent landowners want. This lack of
alternatives, which subsequently leads to a predetermined outcome, is precisely the type of
“foreordained formality” decision-making that violates NEPA as a matter of law.

10. The Project sets a dangerous precedent by reinforcing and rewarding the negative and
anti-public behavior of the landowners involved.

a. The Proposed Land Exchange would set a terrible precedent and is poor public policy.
Encouraging private landowners to stand their ground in obstructing legal public access until



the USFS acquiesces to their demands is dangerous to all members of the public and all
public federal land, particularly in Montana.

b. State, federal, and local agencies should be promoting the enforcement of their own rights,
rules, and regulations, rather than capitulating to parties who are undermining the public’s
rights.

11. The PEA fails to analyze that the Project will result in habitat loss and degradation of the
riparian zone along Sweet Grass Creek.

a. The USFS is directed to regulate aquatic resources for the benefit of increased fishing
opportunities. Here, the PEA does the exact opposite. The USFS asserts there will be minor
negative impact on stream fishing opportunity. This is disingenuous as there will be no net fish
habitat improved or protected, or fishing opportunity gained, by federal ownership.

b. The PEA would create a net loss in federal riparian habitat. Executive Order 12962 directs
USFS agencies to the extent permitted by law and where practicable, to improve the quantity,
function, sustainable productivity, and distribution of U.S. aquatic resources for increased
recreational fishing opportunities. This PEA does the opposite.

12. The public forever loses rightful claim up Sweet Grass Creek Road and Trail #122

a. The current Travel Plan designated the Sweet Grass Trail No. 122 as a public, non-
motorized and non-mechanized trail. It is currently managed from the westto T. 4 N., R. 12
E., Section 8, as a Trail Class 3 trail for foot and stock use. The UFS determined that the
access to the area was “inadequate” and thus, included in its Travel Plan the need and desire
to “Perfect trail access across private in-holdings within Sweet Grass...”

b. The PEA, however, ignores the goals set forth in the Travel Plan and does not reserve
Sweet Grass Trail No. 122 for administrative or public use. This is in direct conflict with Forest
Services’ own objectives and would forever relinquish a public access point in the Crazy
Mountains. 13. The public trades low-lying and highly productive and diverse wildlife habitat
for steeper and higher elevation rock and ice. Particularly for elk hunters, this is concerning
because of the reduction in quality elk hunting opportunities this will create.

| strongly admonish the FS to abandon these privatization efforts, and return to the FS Region
policy documenting, defending and maintaining our Historical Prescriptive Easement public
access on the Crazy Mountains and work towards perfecting it, as before. Our public trust is
being grossly trampled by this proposal.

Thank you,

Kathryn QannaYahu Kern

Enhancing Montana’s Wildlife & Habitat
924 11" Ave., Apt 2

Helena, MT 59601
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Contract No. 17962 Deed No. 31255E

MONTANA DIVISION
NORTHERN PACIFIC RAILWAY COMPANY

THIS DEED, Made the twenty-first day of November in the year of our Lord one thousand nine hundred and
forty-seven, by the NORTHERN FACIFIC RAILWAY COMPANY a corporation of the State of Wisconsin, grantor, to
BARNEY M. BRANNIN of Melville in the County of Sweet Grass and State of Montana grantee, WITNESSETH:

WHEREAS, by a contract in writing entered into on the seventeenth day of November A. D. 1939 the
grantor contracted to sell and convey the premises hereinafter described for the consideration/e:}c‘g;:ggggfer
which contract has been duly performed and the grantee has become entitled to a conveyance of the premises.

THEREFCRE, the grantor in consideration of the sum of Six hundred forty (640.00) Dollars, unto it paid
according to said contract, the receipt whereof is acknowledged, grants, bargains, sells and conveys unto
the grantee, his heirs and assigns, the following described tract of land situate in the County of Sweet
Grass in the State of Montana to-wit: '

South half (S%)
(8$1.10 documentary stamps attached and cancelled.)

of Section No. three (3) in Township four (L) North of Range twelve (12) East of the Montana Principal
Meridian, containing, according to the United States Government Survey three hundred twenty (320.00) acres,
more or less; thé lands hereby conveyed being subject, however, to an easement in the public for any public
roads heretofore laid out or established, and now existing over and across any part of the premises.

Together with the hereditaments and appurtenances thereunto belonging or in anywise appertaining.

TO HAVE AND TC HOLD, The said lands and appurtenances, unto the grantee his heirs and assigns, forever.

The grantor will forever WARRANT AND DEFEND the title to the premises, except as against liens, charges

and incumbrances originating after the date of the aforesaid contract of salé.

IN WITNESS WHEREOF, The grantor has caused these presents to be sealed with its corporate seal, and

signed by its Vice President, the day and year first above written,
NORTHERN PACIFIC RAILWAY COMPANY,

Signed, Sealed and Delivered in the Presence of

By B. W. Scandrett’
Vice President.

J. S. Dow

Joan L. Junghans Attests: (Hp

Arnold Nachald
Secretary.

(SEAL)

STATE OF MINNESOTA )
COUNTY OF RAMSEY ) e

On this 16th day of December in the year 1947, before me W. R, BIELENBERG a notary public, personally
appeared B. W. SCANDRETT to me known to be the Vice President of the Northern Pacific Railway Company, the
corporation which executed the foregoing instrument, and who being duly sworn, did say, that the seal
affixed to said instrument is the corporate seal of said corporation and that said instrument was signed
and sealed in behalf of said corporation by authority of its Board of Directors, and the said B. W, SCANDRETT
acknowledged said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, at my office, in the
City of St. Paul, the day and year last aforesaid.

(Notarial Seal) W. R. Bielenberg

Notary Public, Ramsey County, Minnesota.

W. R. BIELENBERG,
Notary Public, Ramsey Co.nty, lMinn,
My Commission Expires Aug. 5, 1954.

Filed for record December 26, 1947 at 2:55 P. M.

Dick Armstrong, Clerk and Recorder AN TN
By Raymond Hunter, Deputy

Fecs: $1.50

Return to Bamey M. Brannin

Ly bag B
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Northern Pacific Railway Co.  ## (A)

to it DEED No. 28741E
Robert C. Ward and Ernest Parker 3 Contract No. 17136
FE3HEAE 3 S SRR R S04 A 2 B3 S 3 Montana Division

NORTHERN PACIFIC RAILWAY COMPANY
THIS DEED, Made the tenth day of April in the year of our Lord one thousand nine hundred
and forty, by the Northern Paciflc Rallway Company a corporation of the State of Wisconsin,

‘I

State of Montana grantees, WITNESSETH:

rantor, to Robert C. Ward and Ernest Parker of Melville in the County of Swest Grass and

WHEREAS, by a contract in writing entered into on the fifteenth day of April, 1930 the
grantor contracted to sell and convey the premises hereinafter described for the consideratior
;ereinafter expressed, which contract has been duly performed and the grantee has become en-
titled to e conveyance of the premises.

THEREFCRE, The grantor in consideration of the sum of Three thousand five hundred
(3,500.00) Dollars, unto 1t paid according to saild contract, the receipt whereof 1s ackncw-

edged, grants, bargains, sells and conveys unto the grantees, their heirs and assigns, the

Following described tract of land situate in the County of Sweet Grass in the state of Mon-
itena, to-wit:

iI All of Sectlons five (5), nine (9) and of Section No. seventeen (17) in Township four
{(4) North of Range twelve (125 East of the Montana Principal Meridlan, containing, according
jto the United States Government Survey one thousand nine hundred nineteen and 52/100 (1,919.5
}pcres, more or less; the lands hereby conveyed being subject, however, to an easement in the
Ipublic for any public roads heretofore laid out or established, and now existing over and
across any part of the premises.

~—

($3.50 Documentary Stamps sttached and cancelled)

Together with the hereditaments and appurtenances thereunto belonging or in anywise apper-
taining. s

# TO HAVE AND TO HOLD, The sald lands and appurtenances, unto the grantees, their heirs and

assigns, forever.
The grantor will forever Warrant and Defend the title to the premises, except as against

;he liens, charges and incumbrances originating after the date of the aforesald contract of

sale, and t axes levied for the year 1930,
IN WITNESS WHEREOF, The grantor has caused these presents toc be sealed with its corpor-

ate seal, and signed by its Vice President, the day and year first above written.

(Corporate Seal) Northern Pacific Rallway Company,
Signed, Sealed and Delivered By B. W. Scandrett, Vice President JMH
in the Presence of Attest: A. M, Gottschald, Secretary
C. B, Theits

/Anna B. Tibbs

STATE OF MINNESOTA )SS
COUNTY CF RAMSEY ) e
On this 26th day of April In the year 1940, before me Sig A. Bertlesen a notary public,

personally appeared B. W. Scandrett to me known to be the Vice Fresident of the Northern
EPacific Reilway Company, the corpcration which executed the foregoing instrument, and who
|
being duly sworn, did say, that the seal affixed to said instrument is the corporate seal of
sald corjoration and that said instrument was signed and sealed in behalf of sald corporation
by authority of its Board of Directors, and the said B. W. Scandrett acknowledged said instru-
ment to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, at my
office, in the City of St. Faul, the day and year last aforesald.

Sig A. Bertelsen
Notary Public, Ramsey County, Minnesota

(Notarial Seal) Slg A. Bertelsen, Notary Public, Rgmsey County, Minn.
i My Commission expires March 20, 1947

D R I R N R R R R I I

Filed for Record May 10, 1940 - 5:00 P.M, . Checked with Sales BOOK:eeaeosass .
E. R. Patterson, Clerk & Recorder . Checked with Plat..cceccecocccssne *
By Paul Snyder, Deputy . Checked with Contract...SAB.sss.s b
[Fees: $1.50 o 019i0ie wiaiase o Biee o widhe » eieil'e eiaieie 9 wistere eisies wiere o diase §

'Return to Robert C. Ward; Melville, .Mont.
(Clerk & Recorder Seal)

COMPARED '
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SWEET GRASS COUNTY

A
N. P. Railway Co, ) (a)
to ) Contract No. 16418 Deed No, 28031E
. IIONTANA DIVISION
Barney M, Brannin.)

NORTHERN PACIFIC RAILWAY COMPANY

THIS DEED, Made the twentieth day of Fovember in the year of our Lord one thousand
nine hundred and thirty-three, by the NORTHERN PACIFIC RAILWAY COMPANY a corporation of the
State of Wisconsin, grantor, to BARNEY M. BRANNIN of Melville in the County of Sweet Grass
and State of Lontana grantee, WITNESSETH:

WHEREAS by a contract in writing entered into on the twenty-eighth day of February
A, D. 7978 the grantor contracted to sell and convey the vremises hereinafter described for
the consideration hereinafter expressed, which contract has been duly performed and the
grantee has become entitled to a conveyance of the premises.

THEREFORE, the grantor in consideration of the sum of Seven hundred thirty and 28/100
(730,28) Dollars, unto it paid according to said contract, the receipt whereof is acknowl-
edged, grants, bargains, sells and conveys unto the grantee, his heirs and assigns, the
following described tract of land situate in the County of Sweet Grass in the state of
Montana to-wits

, " ' "Al1 of Section No, seven (7) in Township four (4) North
of Range twelve (12) East of the Montana Principal Meridian,
containing, according to the United States Government Survey
seven hundred thirty and 28/100 (730.28) acres, more or less;
the lands hereby conveyed being subject, however, to an easement in the public for any
oublic roads heretofore lgid out or established, and ﬁow existing over and across any part
of the premises.

Together with the hereditaments and appurtenances thereunto belonging or in anywise
appertaining.

TO HAVE AND TO HOLD, The said lands and appurtenances, unto the grantee his heirs and
assigns, forever,

The grantor will forever WARRANT AND DEFEND the title to the premises, except as
agzinst liens, charges and incumbrances originating after the date of the aforesaid con-
tract of sale,

$1.00 in Revenue Stamps attached and duly cancelled.

IN WITNESS WHEREOF, The grantor has caused these presents to be sealed with its cor-
porate seal, and signed by its President. the day and year first above written.

NORTHERN PACIFIC RAILWAY COMPANY,
By _Charles Donnelly
President.

Attest:
A. M, Gottschald
Assistant Secretary.

Signed, Sealed and Delivered
in the Presence of

Russell H. Dick

L. R, Fellows

(CORPORATE SEAL)

STATE OF MINNESOTA)
COUNTY OF RANSEY. ) ss. .

On this 11th day of December in the year 1933, before me S. A. Bertelsen a notary
vublic, personally appeared CHARLES DONNELLY to me knownm to be the President of the
Northern Pacific Railway Company, the corporation which executed the foregoing instrument,
and who being duly sworn, did say, that the seal affixed to said instrument is the corpor-
ate seal of said corporation and that sald instrument was signed and sealed in behalf of
said corvoration by authority of its Board of Directors, and the said CHARLES DONNELLY
acknowledged said instrument to be the free act and deed of said corporation,

IN WITFESS WHEREOF, I have hereunto set my hand and affixed my official seal, at my
office, in the City of St. Paul, the day and year last aforesaid.

S, A. Bertelsen
Notary Public, Ramsey County, Minnesota
S. A, Bertelsen,

Fotary Public, Ramsey Count Minn,
Yy Gommission Expires Marchyés, 1940,

Filed for record this 2 day of Jan. A, D. 1934 at 3:07 o'clock P. M,
W. A. Conwell, Clerk & Recorder,

LERK & RECORDER SE SN A A I
41301 e o D

(NOTARIAL SEAL)

\933
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e (ER)
NORTTIRRE PACIPIC RAILNAY C0, Contract . No 4029 Doed Wo,ld491lF
Wontana Diviaton,
To
ANTHONY ARNESOH, NORTHERN PACIPIC RAILRAY OCOUPANY,

THIS DFFDlade the fourth day of Septenber in the year of our Jord one thousand nine mundred
and seven,dy the NORTHFRN PASIFIC RAIINAY COMPANY,a ecrporation duly incorporated under the
Jaws of the Stats of Wisconsin,party of the Cirst part,and Anthony Arneson of 3ip Timber in
the County of Swewt Arans and State of Montana party of the seeaond part,
WITNESSETH Fherean ,by A sontraot in writing entered inte on the twenty-first day of Marsh, 4
A.D. 192 the party of the first part eontrasted to sell and eonvey to "Amhmu Arnason and E 3(:
Fdward Arnéeson,to Whose Figts the party of the second duly succeeded”for the considerstion 3 \
hersinafter expressed,the premisss hervinafter deacribved;and
WHFREAS ,By the terms of sald contraet the party of ths sesond pnrt has hecose entitled to a
eonveyanse of said premises. &C
NOW TTR.RFPORF ,The party of the firat part,in conriderstion of the sum of Two thousand three
hundred seventy-thras and 36,100 (%2,373.36) Dollars,unto it duly paid mecording to said
sontraet ,the receipt whereof ix herebdy asknowledred ,does mrant ,barpain,ssll and convey unto
the said party of the second part.,his heira and aseirns the following descrided trant of

i lant situate in the county of Sweet Grsss in the Stats of Montana that i3 to say:
All of zest of »

g

Ao o LY 4 RAT AR ‘;“-\‘_&“‘A Cokad LS 4 SR 3k
party ef the first part,its sues

land ,and alse the use of sueh surface proumnd as mAy he nssessary for exploring for and minirg
or otherwise extracting and cerrying awny the same ths landa herely mrapfed beins subdjeet, é_ s .‘W
homsver U0 an ensement in the Ridblis for any pudlis zead or roeds herstofore lald sut ev L&D“ €
established ;and now sxisting over and aeross ary part of sald described land.

Topether with the hereditaments and appurtemances thereunto delonging or in anywise apperta-
ining,vith the reserwations and exceptions hefore stated. i
TO RAVE AND TC ADLD,The said laris and appurtenanses,untc the said party of the second part,
his heirs end sasipna,forever,fres and clear of all liens,chergea and incumbrances ,except
taxes and asseaments,if any,levisd or nanessed winee the twenty-rfiret day of March,A.D. 1902 |
upen th: conditions and mudlest to the reservations aferssaid.

The said party of the Firat peart for itaelf and 1%a sueosrnrors,u nts and arrees Lo and
with the said party of the second part his heirs and assigns,that it will WARKRANT AND DEFEND
the titie 1o the sald premises,forever,¢xcapt &s arRinat the taxes and Aszessmenta aforesaid,
and tax titles founded thereon.

. IN WITRRSS WHFRFOP,The naid party of the first part has saurnsd thess presents 1o be nealed

¥ e

nndr; and u-im,fofovm;nli goal and lron\upon or in said

with its corporate asesl,and signad Wy its President ,tha day and year first sbove written.

Sirmed ,Sunled and Delivered HorthernPaeifie Railway Jompany,
in the Presense of o,
4 \ By Roward Flliott
Fawin D, Clark i Seal.: President.
¢ Attass:
Wallis ¥, Sehmeidar 4 R.IT, Relf

Asnintant Secretary,

STATF. OF MINWFSOTA, )
188,
COUNTY OF RAMSEY,

On this 1Gth day of Suptemder in the year 1907 hefors me Fawin D, Clark s notary publio,
personally appeared Howard Fllistt to m known %0 he the President of thes Noerthern Pacsifie
Railway Company,the corporation whieh exeeuted the forsgoing instrumemt,and who bsinv duly
sworn «id say,that the neal affiged to saild inmtrument §a the sorporate sial of said corper-
ationgand that sald instrument was sipgnwd aml sesled in behalfl of asid eorperation Y
suthority of its Doard od Direstors.,and the said Howsrd Rlliott seknowledged said instrumsmt
to de the free ast and deed of said esrporation,

IN WITHESS WARRFOF,I have hersunts set »y hand and affized my 67ricial seal,nt sy offive,in
tha City of St.Paul,the dayand year last aforessid.

Y Fawin D.Clark
ﬁlal. § Novary Public,Ramney Jounty,¥innesota,
/ Yy Commianion expires July 35,1414,

¥

Filed for racord this lxt day of Oct.A,D.1907 at 5.00 e'elock P. M,

5':’ ta ‘) County Recorder.
"\, - Ey [ 4 ‘z!‘
- Demmity. ;
COMPARED. — ‘
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606
SWEET GRASS COUNTY
Northern Tacific Railway Co # (&)
to # Contract No.l6640 MNontana Division Deed No.27291E
AJX.Grosfield 4 NORTHERN PACIFIC RAILWAY COMFANY

T R FER AT R S T i

THIS DEED, made the fifteenth day of October in the year of our Lord one thousand
nine hundred and twenty-eight, by the Northern Pacifiec Railway Company, a corporation of
the State of Wisconsin, Grantor, to A.M.Grosfield, of Big Timber, in the County of Sweet
Grass and State of lMontana, grantee, WITNESSETH:

The grantor, in consideration of the sun of Five Thousand ($5,000,00) Dollars, unto
it paid, the receipt whereof is acknowledged. grants, bargains, sells and conveys unto
the grantee, his heirs and assigns, the following described tracts'of land situate in the
Countj of Swcet Grass and State of Montana, to-wit:

Lots Three (3), Four (4), southwest quarter and West half of Southeast
quarter of Section thirteen (13); all of Section Twenty-three (23); all of
Section Twenty-five (25); all of Section Twenty-seven (27) and all of Section
Thirty-five (35), in Township four (4) North, of Range Twelve (12) East of
the lontana Principal leridian, containing according to the United States
Government Survey Two Thousand eight hundred seventy-nine and 04/100
(2,879.04) acres, more or less; the lands hereby conveyed being subject,
however, to an easement in the public for any public roads heretofore laid
out or established, and now existing over and across any part of the premises.

Together with the hereditaments and appurtenances thereunto belonging or in anywise
appertaining.

TO HAVE AND TO HOLD, the said lands and appurtenances, unto the grantee, his heirs

and assigns forever. %’”v

The grantor will forever WARRANT and DEFEND the title to the premises.
IN WITNESS WHEREOF, the grantor has caused these presents to be sealed with its corpo-
rate seal, and signed by its Vice-President, the day and year first above written.. - ™%

Signed, Sealed and Delivered NORTHERN PACIFIC RAILWAY COMPANY:.

in the Presence of By C.W.Bumn, Vice-President

Edwin Irle Attest: R.H.Relf, Assistant Secretary.
H.P.Nadeau CORPORATE SEAL ' ’

STATE'OF MINNESOTA)
COUNTY OF RAMSEY) ss. )

On this 8th day of November in the'year 1928, vefore me Edwin Irle, a Notary Publie
personally appeared C.W.Bunn, to re known to be the Vice-President of the Northern Facific
Railway Company, the corporation which execute. the foregoing instrument, and who being
duly sworn, did say, that the seal affixed to said instrument is the corporate seal of
said corporation, and that said instrument was signed and sealed in behalf of, said corpo-
ration by authority of its Board of Directérs, and the said C.W.Bunn acknowledged said
instrument to be the free act and deed of said Corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my offlcial seal, & my
office in-the City of St.Paul, the day and year last aforesaid.

Edwin Irle.
Edwin Irle

Notarial Seal Notary Publie, Ramsey Co. hinn.

Ky Commission expires August 14, 1935.

Filed for record this 22nd day of Nov. A.D. 1928, at 415b o'clock P.H.

' "W.A.Conwell, County Recorder
Clerk and Recorder's seal
#31852.

COMPARED

..u,c:jwob

auIE

L34 D
Sec\3

A3, A 51
35




(L

(a)

Contract No. 17963

Deed No. 31256E
MONTANA DIVISION

NORTHERN PACIFIC RAILWAY COMPANY

.L.S.)

THIS DEED, Made the twenty-first day of November in the year of our Lord one thousand nine hundred and
forty-seven, by the NORTHERN PACIFIC RAILWAY COMPANY a corporation of the State of Wisconsin, grantor, to
R. C. BMWE, A. H. BRANNIN and BARNEY M. BRANNIN of Melville in the County of Sweet Grass and State of
Montana grantees, WITNESSETH:

WHEREAS, by a contract in writing entered into on the seventeenth day of November A. D. 1939 the
grantor contracted to sell and convey the premises hefeinafter described for the consideration hereinafter
expressed, which contract has been duly performed and the grantee has become entitled to a conveyance of
the premises.

THEREFORE, the grantor in consideration of the sum of Three thousand two hundred sixteen and 80/10&_)
(3,216.80) Dollars, unto it paid according to said contract, the receipt whereof is acknowledged, grants,
bargains, sells and conveys unto the grantees, their heirs and assigns, the following described tract of
land situate in the County of Sweet Grass in the State of Montana, to-wit:

All of Section one (1), and North half (N%)

($3.85 documentary stamps attached andl cancelled.)
of Section No. eleven (11) in Township four (4) North of Range twelve (12) East of the Montana Principal
Meridian, containing, according to the United States Government Survey nine hundred sixty-four and 80/100
(96L.80) acres, more or less; the lands hereby conveyed being subject, however, to an easement in the
public for any public roads heretofore laid out or established, and now existing over and across any part
of the premises. i

Together with the hereditaments and appurtenances thereunto belonging or in anywise appertaining.

TO HAVE AND TO HOLD, The said lands and appurtenances, unto the grantees their heirs and assigns,
forever.

The grantor will forever WARRANT AND DEFEND the title to the premises, except as against liens, charges
and incumbrances originating after the date of the aforesaid contract of sale.

IN WITNESS WHEREQF, The grantor has caused these presents to be sealed w’ich-its corporate seal, and
signed by its Vice President, the day and year first‘above written.

NORTHERN PACIFIC RAILWAY COMPANY,

Signed, Sealed and Delivered in the Presence of BY B. W. Scandrett

Vice President.

J. S. Dow (JuH)

Attest:
Joan L. Junghans (SEAL) Arnold Nachald

secretary.

STATE OF MINNESOTA )
: SS.
COUNTY OF RAMSEY )
On this 16th day of December in the year 1947, before me W. R, BIELENBERG a notary public, personally

appeared B, W. SCANDRETT to me known to be the Vice President of the Northern Pacific Railway Company, the

corporation which executed the foregoing instrument, and who being duly sworn, did say, that the seal affixed

to said instrument is the corporate seal of said corporation and that said instrument was signed and sealed
in behalf of said corporation by authority of its Board of Directors, and the said B. W. SCANDRETT acknow-
ledged said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, at my office, in the City
of St. Paul, the day and year last aforesaid.
(Notarial Seal) W. R. Bielenberg
Notary Public, Ramsey County, Minnesota.
Filed for record December 26, 1947 at 2:57 P. M.
Dick Armstrong, Clerk and Recorder
By Raymond Hunter, Deputy
Feesr $1.50

Return to Barney M. Brannin y -
WA s

W. R. BIELENBERG
Notary Public, Ramsey County, Minn,
My Commission Expires Aug. 5, 1954.

D

m
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24
DEED RECORD BOOK NO. 40, SWEET GRASS:COUNTY

Reception No. 57296

e MUAZTAMNL PN €0, SREAT FALLS, NONTAM_oB
Northern Pacific Railway Co. )
Paul L Van Cleve Jr. _ _ _ ) DEED
Contract No. 18125 Montana Division Deed No, 203L2E ’

NORTHERN PACIFIC RAILTAY COMPANY
X{J THIS DEED, Made the first day of December in the year of our Lord one thousand nine hundred and forty-
five, by the Northern Pacific Railway Company a corporation of the State of ¥/isconsin, grantor, to Paul Vap
Cleve, Jr. of Big Timber, in the County of Sweet Grass and State of Montana, grantee, WITNESSETH:

VHEREAS, by a contract in writing entered into on the sixteenth day of December A.D. 190 the grantor

vhich contract has been duly performed and the grantee has become entitled to a conveyance of the premises

THEREFORE, the grantor in consideration of the sum of Eight hundred seven and 70/100 (£07.70) Dollars
unto it paid accordinz to said contract, the recéipt whereof is acknowledged, grants, bargains, sells and
conveys unto the grantee, his heirs and assigns, the following described tract of land situate in the
County of Sweet Grass in the State of Montana to-wit:

Lots sixteen (16), seventeen (17), eizhteen (18), nineteen (19), twenty (20), twenty-one 21),
Northeast quarter of Southwest quarter (NEZS') and South half of Southwest quarter (SAST) of Sectior
¥o. ona (1) in Townshin three (3) North of Range twelve (12) East of the Montana Principal Yeridian,
.‘containing, acocording to the United Statés’ Government Survey three hundred twenty-three and OE/100
(323.08) acres, more or less;

($1.10 documentary stamps attached and cancelled)

the lands hereby conveyed being subject, however, to an easement in the public for any public £er emy puh-

+is roads heretofore laid out or established, and now existing over and across any part of the premises.
Together with the hereditaments and appurtenances thereunto belonging or in anywise appertaining.

TO HAVE AND TO HOLD, The said lands and appurtenances, unto the grantee his heirs and assigns, for-

ATTEST: Arnold Nachald, Secretary
STATE OF MINNESOTA )
1 SS.
County of Ramsey )

appeered B, W. Scandrett to me known to be the Vice President of the Northern Pacific Railway Company, the
Corporation vhich executed the foregoing instrument, and who being duly sworn, did say, that the seal affij
to said instrugent is the corporate seal of said corporation and that sdid instrument was si gned and seale
in behalf of said corporation by authority of its Board of Directors, and the said B. W. Scandrett ack-
nowledged said instrument to be the feee act and deed of said corporation.

IN WITNESS VHERECF I have hereunto set my hand and affixed my official seal, at my office, in the -
City of St. Paul, the day andfear last aforesaid.

Sig A. Bertelsen
Notary Public, Ramsey County, Mimeso
(Notarial Seal) Sig A. Bertelsen

Notary Public, Ramsey County, Minn,
Filed for record December 22nd, 1945 @ 3sL5 P.M. liy commission expires March 20, 1947
Dick Armstrong, Clerk and Recorder
By Dorrene Schulz,Deputy
Fees: $1.50

Return to Paul Van Cleve Jr. COMPAP‘ED

On this 15th day of December in the year 1945, before me Sig A, Bertelsen, a notary public, personally

contracted to sell and convey the premises hereinafter described for the consideration hereinafter ex ressed,

ever.
The grantor will forever WARRANT AND DEFEND the title to the premises, except as against liens, charggs,
and incumbr:nces originating after the date of the aforesaid contract of sale.
IN VWITNESS WHERFOF, The grantor has caused these presents to be sealed with its corporate seal, and
signed by its Vice President, the day and year first above written.
Signed, Sealed and Delivered in the Presence of NORTHERN PACIFIC RAILVAY COMPANY
g;l:; g:::i:i:i s %e Smily By B. W. Scandrett, Vice President ﬂ,d,é/

1445
3 Mf" )r‘}
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% hives . Seallle
Reproduced & the Naticnal Archives &. Sealie

(COFY)
Reception No. 52758

N. F. fy. Co. ° DEED(;;?). 28701E ‘q\scg
‘ Paul L. Van Cleve Jr. °° Contract No. 15828 MONTANA DIVISION
AAELEADPADOAACAARI A AR AAR NORTHERN PACIFIC RAIIVAY COMPARY 3[\) \/L
THIS DEED, Made the fifth day of May in the year of our Lord one thousand x*xc 3
nine hundred and thirty-nine, by the Northern Pacific Railwsy Corpany a corporation
of the State of Wisconsin, grantor, to Paul L. Van Cleve, Jr. of Big Timber in the
County of Sweet (rass and Stete of Montana grantee, WITNESSETH:
WHEREAS, by a contract in writing enterad into on the twenty-fcourth day of
November A,D. 1923 the grantor comtracted to sell and convey the premises hereinafter
described for the consideration hereinafter expressed, which contract has been duly
performed and the grantee has become entitled tc a conveyance of the premises.,
THEREFCRE, the grantor in consideration of the sum of Twe thousand one hundred
ninety-nine ard 96/100 (2,199.96) Dollars, unto it paid according to said contract, the
receipt whereof is acknowlédged, grants, baergains, sells and conveys untc the grantee,
his heirs and assigns, the following described tract of land situate in the County of’
‘ Sweet Grass in the state of Montana to-wit:
A1) of Section No. three (3) in Township three (3) North of Range Ewelve
(12) Bast of the Kontana Principal ™eridian, containing, according to
the United States “overrment Survey seven hundred thirty-three and
32/100 (733.32) acres, more or less
($2.50 Documentary stamps attached and cancelled)
the lands hereby conveyed being subject, however, to an easement in the public for any <;_ [__“
public roads heretofore 1laid out or established, ani now existing over and acress any
part of the premises.
Together with tﬁe hereditaments and appurtenances thereunto belonging or in
anywise appertaining.
TO HAVE AND TO HOLD, the said lands and appurtenances, unto the grantee his
heirs and assigns, forever.
The grantor will forever Warrant and Defend the title tc¢ the premises, ex-
cept as against liens, charges and incumbrances originating after the date of the

aforesaid contract of sale.

‘ IN WITNESS WHERECF, The grantor has caused these presents to be sealed with

é . L £

ite corpurate seal, and signed by its Vice President, the day and/yyr irst above
L ) o 3 ] /
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United States o 1St Region 1 Federal Building

Department of - .ecvice - P.0. Box 7669
Agriculture Missoula, MT 59807

File Code: 5460 50}9 1/4 4 11’4‘

Senator Conrad Burms

10 East Babcock, #106 QWLM/)

Bozeman, MT 59715
Dear Senator Burns: ' €

This letter is in response to your inquiry of February 15, regarding the filing
of "Statements of Interest" in county courthouses.

Some of the National Forest System roads and most of the National Forest System
trails in Montana were established in the early 1900's. Since that time, these
roads and trails have been maintained, signed, managed and used for Forest
Service management purposes and public recreational activities. Forest visitor
maps have for years shown these roads and trails open for .use, subject to
Forest Service travel management regulatioms.

A portion of this road and trail system crosses intermingled private lands.

In many cases, these roads and trails afford the only access to adjoining
public lands. However, only a small portion of the roads and relatively few of
the trails crossing private lands are covered by recorded easements. For those
National Forest system roads and trails where the Forest Service does not have
recorded easements, it is our position that the United States has an easement
interest due to historic public and administrative use and maintenance.

During the past several years, various actions have been taken by landowners to
deter continued use of these roads and trails, including signing or physically
closing those segments across private lands. The Forest Service has adopted a
policy of filing in the appropriate county courthouse a "Statement of Interest"
and map showing the road or trail location in situations where continued use is
threatened, or we believe continued use may be threatened. The Statement of
Interest is designed to provide a notice of public record that the United
States does claim an interest in those National Forest system roads and trails
across the private lands.

Under current Regional policy, Forest Supervisors may file Statements of
Interest if such action can be supported by adequate historical evidence.
Prior to filing a Statement of Interest, Forest Supervisors must evaluate
status evidence to determine historic United States investment, management,
maintenance, and use of the facility. Sources of evidence may include retired
Forest Service or other agency employees, local citizemns who have knowledge of
the facility, historians, maps, USGS plats/records, Forest Service records on
capital investment expenditures and maintenance records, and county records.
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Senator Conrad Burn N ? 2
. V.-‘-.I:V] X T iy

Forest Supervisors are éncouraged to coordinate with the Regional Office Landg
staff and Office of General Counsel before filin . ‘

Since 1993, three "Statements of Interest™ have been filed: two by the Gallatin
Forest Supervisor and one by the Deerlodge Forest Supervisor. The two

I trust this letter provides the inforﬁation'you requested. Please feel free
to contact us if you have further questions on this matter.

Sincerely,

HAL SALWASSER
Regional Forester

B LT



Department of Service P.O. Box 130

UC,D A United States Forest Custer Gallatin National Forest 10 East Babcock Avenue
T
Agriculture Bozeman, MT 59715

File Code:  1510; 2730
Date:  October 2, 2015

Honorable Steve Daines

Senator from Montana

Attn: Dylan Klapmeier

Field Representative | Education Liaison
218 East Front Street, #103

Missoula, MT 59802

Dear Senator Daines:

Thank you for your inquiry concerning Trail #136 in the Crazy Mountains. The Forest Service
is aware of this illegally-blocked access point. Trail #136 is known as the East Trunk Trail (also
historically referenced as Trail #115) and is designated as open to mountain bikes, hiking, stock,
and cross country shoeing uses in the 2006 Gallatin National Forest Travel Plan and is a
component of the popular “Lowline” trail system. The trail runs north from the Big Timber
Canyon Picnic Aica and ciosses both public and privaic propeity uiiil it icaches Sweei Grass
Creek. The Sweet Grass Creek trail is also a disputed access route to National Forest System
iands that remains unresoived.

The southern portion of Trail 136 provides one of the few access points to the east side of the
Crazy Mountains. It is a historic trail that dates back a century or more. The Forest Service

maintains that it holds unperfected prescriptive rights on this trail system as well as up Sweet
Grass Creek to the north based on a history of maintenance with public funds and historic and
continued public and administrative use. The process for resolving this and other comparable

access disputes is expensive, lengthy and time consuming. With limited staff and budget, the

Forest is unable to immediately address these complex property law issues and often times these

> - .., S ———————.. . A . s R Bt B . o 4 Fal ]
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In the case of Trail 136, we are beginning the process of attempting to work amicably with the
private landowner(s) to determine options for restoration of public access to this portion of the
Crazy Mountains.

These access disputes are often quite complicated, and because they boil down to legal questions,
the agency is rarely in a position to forcibly remove illegally placed barriers to access.
Unfortunately, this resolution process can be quite lengthy and it is not likely to conclude prior to

the end of thic vear’s hunting eeacnn
the end of thig year's unting season,

&
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Honorable Steve Daines

Access disputes across the Custer Gallatin Forest and the Northern Region have become
increasingly common. There have been two new access disputes on the Yellowstone Ranger
District in the last two months alone. There have been upwards of ten disputed or lost access
points on the District in the last decade.

If you have additional questions or concerns please contact Alex Sienkiewicz, Yellowstone
District Ranger at (406) 222-1892.

Sincerely,

/74{7 L,,, /( b

MARY”C El CKSON
Forest Superv1sor




Sienkiewicz, Alex -FS

Qom: Sienkiewicz, Alex -FS
ent: Monday, August 22, 2016 4:01 PM
To: Taylor, Nancy -FS; Dennee, Robert L -FS; Oswald, Lauren M -FS; Erickson, Mary C -FS;
McFarland, Elizabeth A -FS
Subject: Letter to File re: MOGA meeting and Chuck Rein

This letter to the file documents that on 17 August 2016,

after the MOGA leadership meeting with Custer Gallatin NF
leadership; Chuck Rein presented Alex Sienkiewicz

and Mary Erickson with a copy of an EMAIL Alex had sent out

to staff with CC to Forest Leadership Team. Rein complained that
he was NOT trying to extinguish public access to public lands.

This email had subsequently been posted to PLWA’s facebook page by
an unknown 3™ party. The 6/28/2016 email follows:
All—This is my regular reminder:
NEVER ask permission to access the national Forest Service

through a traditional route shown on our maps EVEN if that
route ¢rosses private land

NEVER ASK PERMISSION; NEVER SIGN IN (concerns—come see me)

BUT IS NOT LIMITED TO:
-Sweet Grass Creek (Carrocia Rein attempting to extinguish public access)

-Anywhere on the Lowline Trail (east and west Crazies) {Zimmerman, Guth, Groff, Langhuis and others
trying to extinguish public access).

-Swamp Creek (Grosfield trying to extinguish public access)
-16 Mile north crazies
Whatever past DRs or colleagues have said, 1 am making it clear, D ‘NOT ASK pe}

ADVISE publics to ask permission. ‘These are historic public access routes... By as&mg permiss:on, one

Undermines public access rights and plays into their lawyers’ trap of estabhshmg a history of permissive
access.

Again, questions, concerns, come see me.

Thank you—Alex

Mac Minard of MOGA also sat in on the conversation. Chuck Rein asserted that he was NOT trying to extinguish public




access, and stated as much firmly. }ex) responded that when he (Rein) and t larrocias locked gates across century-
otd

roads like Sweetgrass Creek and put up signs drafted by lawyers stating that all access was “permissive”; that indeed

he was working to extinguish public access to public lands. Both Mac Minnard and Chuck Rein asked Mary Erickson if she
agreed

with my (Alex’s) position regarding never signing-in and never asking permission of private landowners at traditional
forest access

points, and Mary stated that she did support this position. All could see the parties were in disagreement, and Mr. Rein
acknowledged that it would

likely be unproductive to debate further. | asserted | was simply doing my job and that citizens expected me to defend
public access. | noted that | was trying to “get kids to the their public lands” via traditional, century-old routes.

When the tension eased a bit, | invited Chuck to coffee or a meal to discuss possible alternative resolutions (including
land exchanges or trading easements), and Chuck said he would consider it, but that “it’s not just me up there”...
suggesting that the Carrocias and others are involved in the gating of the Sweetgrass Creek Road in multiple places.

I emphasize in this writing that the agency’s and Rein’s positions as regards this access point were “adverse” in nature in
that Rein asserted any and all prospective visitors needed to ask his permission, While | (Sienkiewicz with Erickson’s
concurrence) asserted USFS and publics should indeed NEVER ask his permission NOR that of any other landowners
(e.g., Carrocia, Cosgriff, Anderson) flanking traditional routes on the official forest map). | also asserted that USSFS and
publics need never sign in to access the forest via these traditional routes.

/s/ Alex Sienkliewicz

Alex Corbly Sienkiewicz

District Ranger

Forest Service

Yellowstone Ranger District, Custer Gallatin National Forest
p: 406-823-6066

c: 406-930-2454

alexsienkiewicz@fs.fed.us

5242 HWY 89 South

Livingston, MT 59047
www fs fed.us

p=-3 4§

Caring for the land and serving people

Alex Corbly Sienkiewicz
District Ranger

Forest Service

Yellowstone Ranger District, Custer Gallatin National Forest
p: 406-823-6066

c: 406-930-2454

alexsienkiewicz@fs.fed.us

5242 HWY 89 South
Lvingston. MT 539047




SG DisEatch

From: Kathryn QannaYahu <kathryn@emwh.org>
Sent: Friday, April 20, 2018 12:44 PM

To: sgdispatch@itstriangle.com

Cc: sgsheriff@mtintouch.net

Subject: Public Information Request

Sweet Grass County Law and Justice Center
Sheriff's Office

200 West First Avenue

P.O. Box 0567

Big Timber, Montana 59011

Dispatch/Sheriff's Office,

The Montana Constitution, Article II, Part Il, Section 9 states, "Right to know. No person shall be
deprived of the right to examine documents or to observe the deliberations of all public bodies or
agencies of state government and its subdivisions, except in cases in which the demand of individual
privacy clearly exceeds the merits of public disclosure."

| am requesting copies of the following documents:

« November 23, 2016 dispatch about criminal trespass on Hailstone Ranch

« Statement/interview by/of Lt. Ronneberg and Bernard Robert Gregoire about criminal trespass
on Hailstone Ranch

o Primary Narrative by Alan Ronneberg 12/27/2016

« hi resolution color photos from Hailstone Ranch trail cams submitted concerning criminal
trespass

« Ronneberg Supplemental Reports recounting April 10 and 18, 2017 conversations and plans
for re-enactment and after re-enactment, with Sweet Grass County Attorney Pat Dringman and
the Langhus'.

« Case report by Lt. Ronneberg concerning Gregoire criminal trespass

For the purposes of this request the word "document" includes, but is not limited to to, all agreements,
memorandum, reports, maps, notes, diaries, calendars, telephone, records, internal communications, interoffice
communications, e-mails, text messages, facsimiles, letters, directives, books, brochures, manuals, bulletins,
worksheets, minutes and summaries of meetings, conversations and communications of any type, including
telephone conversations. "Document" also includes all copies not identical to the original. Please include a
search of back up servers, not just current inboxes.

Electronic PDF copies sent to this email address would be preferable or larger files uploaded to
Montana File Transfer Service, | have a Montana E-pass account associated with this email address.
| will print any documents | would like onto hard copies.

MCA 2-6-1006. "Public information requests -- fees. (1) A person may request public information from
a public agency. A public agency shall make the means of requesting public information accessible to
all persons. (2) Upon receiving a request for public information, a public agency shall respond in a

timely manner to the requesting person by: (a) making the public information maintained by the public

1



agency available for inspection and copying by the requesting person; or (b) providing the requesting
person with an estimate of the time it will take to fulfill the request if the public information cannot be
readily identified and gathered and any fees that may be charged pursuant to subsection (3). (3) A
public agency may charge a fee for fulfilling a public information request. Except where a fee is
otherwise provided for by law, the fee may not exceed the actual costs directly incident to fulfilling the
request in the most cost-efficient and timely manner possible. The fee must be documented. The fee
may include the time required to gather public information. The public agency may require the
requesting person to pay the estimated fee prior to identifying and gathering the requested public
information. (4) A public agency is not required to alter or customize public information to provide it in
a form specified to meet the needs of the requesting person. (5) If a public agency agrees to a
request to customize a records request response, the costs of the customization may be included in
the fees charged by the agency. (6)(a) The secretary of state is authorized to charge fees under this
section. The fees must be set and deposited in accordance with 2-15-405. The fees must be collected
in advance."

If there are any fees for searching or copying these records, please inform me of these costs.
However, | would like to request a waiver of all fees in that the disclosure of the requested information
is in the public interest and will contribute significantly to the public's understanding of and
transparency of MT public access and/or trespass cases. This information is not being sought for
commercial purposes.

If access to the records | am requesting will take longer than a 'reasonable’ amount of time, please
contact me with information about when | might expect copies or the ability to inspect the requested
records. As | am making this request as a concerned public citizen and researcher, and this
information is of a timely value, | would appreciate your communicating with me by telephone (406-
579-7748) or email (kathryn@emwh.org), rather than by postal mail, if you have questions regarding
this request.

If you deny any or all of this request, please cite each specific exemption you feel justifies the refusal
to release the information and notify me of the appeal procedures available to me under the law.

Thank you for processing my request.

Thank you,
Kathryn QannaYahu

Enhancing Montana's Wildlife & Habitat
406-579-7748

1007 N. Warren St.

Helena, MT 59601

Virus-free. www.avast.com



Sweet Grass County Sheriff's Office

Case P16-01082 - UNAPPROVED DRAFT Printed on January 24, 2017
Status Active

Report Type Patrol

Primary Officer Alan Ronneberg

Investigator None

Reported At 11/23/16 11:46

Incident Date 11/23/16 11:46

Incident Code TRESPASS : Trespass

Location BIG TIMBER CANYON RD, BIG TIMBER, MT 59011
Beat Sweet Grass County

Disposition Case Report Created

Disposition Date/Time 11/23/16 15:21

Disposition Comments

Case Comments

Offense Information

Offense Criminal Trespass To Property
Statute 45-6-203

NIBRS Code 2622 - Trespass, criminal, to property
Counts 1

Include In NIBRS Yes

Completed Yes

Bias Motivation None (no bias)

Location Fields/Woods

Entry Forced No

Arrestee

GREGOIRE, BERNARD ROBERT, JR o
Male, DOB SHEIGED 45-6-203 - Criminal Trespass To Property

1105 WOODLAND DR
BOZEMAN, MT 59718

Cited

GREGOIRE, BERNARD ROBERT, JR
Male, DOB (IR 45-6-203 - Criminal Trespass To Property

1105 WOODLAND DR
BOZEMAN, MT 59718

Made by ZU=RCHER Case P16-01082 Page 1 of 2



Offender

GREGOIRE, BERNARD ROBERT, JR
Male, DOB SEIED 45-6-203 - Criminal Trespass To Property

1105 WOODLAND DR
BOZEMAN, MT 59718

Unspecified

LANGHUS, GENE
Unknown

BIG TIMBER, MT 59011
(406)
(406)

Primary Narrative By Alan Ronneberg, 12/27/16 14:18

On November 23, 2016 at about 11:46am Dispatched received a call from the Hailstone ranch about someone
trespassing on their property. | traveled to Big Timber Canyon and the campground at the old guard station. There |
noticed a green Subaru bearing MT BKE 495, but no one was around. | positioned myself in a spot | could observe the
hill side to the North and waited.

At about 1:20 pm | noticed a person coming down the hill traveling South toward the campground. | could not tell if he
was following a trail or not but seemed to take a fairly direct route down the hill, which would not be on a trail.

| was able to observe the individual come down the hill and into the campground, where | made contact with him. |
identified him by his Montana drivers license as Bernard Robert Gregorie from Bozeman Mt. |informed him | had
received a complaint from the land owner and | was writing a citation for Criminal trespass to property. Mr. Gregorie
was polite and cordial during my contact with him, he did remark that he wondered if they saw him when he went by
the cabin and he was afraid the owner was going to confront him at some point.

Sometime after the First of December Gene Langhus stopped by the Sheriff's Office and provided me with trail cam
photographs taken on the day he complained of the trespassing, those photo's showed the person | recognized as Mr.
Gregorie. copies of the photo's are included in the case file.

The above is true and correct, this ends my report.

Made by ZU=RCHER Case P16-01082 Page 2 of 2
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SUPPLEMENTAL REPORT

16-1080

SUSPECT: BERNARD R GREGOIRE poB: S

VICTIM: HAILSTONE RANCH, LEE AND GENE LANGHUS

MCA: 45-6-203 CRIMINAL TRESPASS TO PROPERTY

In following up on case 16-1080 a member of the Langhus family and | were asked by the County
attorney to return to the Hailstone property to photograph specifically the area and the location where |
saw Mr. Gregoire on the afternoon of November 14, 2016.

On April 10, 2017, | returned to the guard station campground, | parked my vehicle in approximately
the same location as | did on Nov. 14. | photographed my view from the front of my vehicle and from
the back of my vehicle.

As | looked North to the Hailstone ranch | was able to recognize the location I first saw Mr. Gregoire
as he emerged from the timber in a small bare area and watched him walk South toward my location. |
recall seeing him for approximately 10- 20 seconds before he disappeared behind some trees below
from where he had emerged.

I then walked up the hill from the turn off into the campground. | noticed a new sign on the jack leg
fence near the wash, requesting people to please close the gate. As | entered Lazy K Bar property there
was no established trail and no trail markers. In September when | was first asked to investigate a
trespass complaint | was told and noticed trail markers at the bottom of the wash.

| reached the gate to Hailstone property and went up the trail to the ridge. When | got to the ridge |
turned around and noticed | could just see the campground, | took a step and the campground was
obscured by trees. | looked at my clock 1402hrs and started to walk down the trail, | could not see the
campground as | walked on the trail until | got to the first turn in the switch back. There | came into a
small open area to the South at the head of the wash from the gate. | recognized the corner of the
switch back was where | saw Mr. Gregoire but, it didn’t take long to be in and out of view of the
campground, one step to the west, one to the south and one to the east as | went around the corner to
travel down the trail. As | recall | saw Mr. Gregoire traveling South down the hill and not change
directions as | had on the trail.

As | traveled down the trail there were only two other places further to the East from the first corner
that | could see the campground. The camp ground wasn’t in view for very long and if | was looking up
from the campground | would have only seen a flash of movement. | recall after | lost sight of Mr.
Gregoire | didn’t see any movement on the hillside until he appeared below the trail on Laxy K Bar
property. | recall | was referencing a no trespass sign | could see from the campground and didn’t see
Mr. Gregoire pass under the sign. : 3



When | got back to my truck | looked at my clock 1428 hrs, | recall after seeing Mr. Gregoire | looked at
the time, 1324 hrs and made contact with him at his vehicle in the cambground at 1350 hrs, 10 minutes
faster that it took me to walk the trail without a pack. '

The above is true and correct, this ends my report.



SUPPLEMENTAL REPORT
16-1080
SUSPECT: BERNARD R GREGOIRE DOB: 03/18/1967
VICTIM: HAILSTONE RANCH, LEE AND GENE LANGHUS

MCA: 45-6-203 CRIMINAL TRESPASS TO PROPERTY

On April 18, 2017, | returned to the Hailstone ranch with Kevin Langhus per request of the County
Attorney’s Office. | was to remain at the campground and Kevin was to walk the trail and identify the
exact spot where | first saw Mr. Gregoire.

As Kevin walked the trail | noticed a flash of orange as he walked between two trees, | radioed Kevin
and asked if he was on the trail. Kevin told me he was. | was able to located the spot and photograph it.
I did not see Kevin again until he radioed me and asked if | could see him, Kevin was further west than |
thought but was able to see him clearly above the rocks. Kevin then proceeded up the trail to the ridge.
| was unable to see him the rest of the way.

When Kevin reached the ridge line he radioed me and asked if he could see him. | took me a few
seconds but was able to just make him out on the ridge line, | then photographed his position and asked
Kevin to walk back down the trail and radio me every time he could see me.

When Kevin radioed, | was able to locate and photograph him and asked where he was at on the trail.
Kevin told me he was at the first corner of the switch back, | could see Kevin above the rocks and asked
him if he was at a head of the wash and if he could go to the east and downhill a little to the area where
| first saw Mr. Gregoire. | was able to talk Kevin to the location without trouble. When Kevin reached
the location, | asked if he was on the trail, if not, about how far off the trail was he. Kevin told me he
was not on the trail and could not see where the trail would be from his location, but was only about
100 yards directly above the gate. | photographed Kevin at the location and asked him to continue
down to the gate. | photographed Kevin again just before he went out of site, Similar to the length of
time and location where | last saw Mr. Gregoire.

Once Kevin crossed the gate he asked me if he should follow his GPS for the location of the trail on
the map. When | saw Kevin on the hillside on the east side of the wash below the gate | asked him if he
was on the trail. Kevin told me that his GPS showed him close to the trail on the map. When Kevin
reached the road, | told him that | never did see Mr. Gregoire on that hill side and when | first came up
with Gene and Lee the markers the Forest Service put up were at the bottom of the wash. Kevin told
me there was trail tape hanging in the trees that was new from the last time he was here in the winter.
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DEPARTMENT OF JUSTICE

UNITED STATES ATTORNEY

FOR MONTANA

Billings, Montana
October 29, 1948

Mr. C. G. Kegel, Deputy
U. S. District Court
Federal Bullding

Great Falls, Montana

Re: U. S. v, Paul L, Van Gleve, et al.

Dear Keg:

Enclosed please find original complaint and two
coPies thereof. Please file the original complaint
and issue summons, and advise us of the date of filing
and the number assigned,

You will also find enclosed an original and two
copies of a notice of application for preliminary in-
junction which should be delivered to the Marshal,
asking the Marshal to serve the original summons and
the original notice upon each of the defendants by
delivering to them, and each of them, a copy of the
summons, complaint and order. The post office address
of the defendants is Melville, Montana, but I believe
that they are still residing upon the Van Cleve ranch
situated in the Big Timber Canyon some thirty miles
north of Big Timber, Montana.

Service upon the defendant corporation may be
made by service upon Helen P. Van Cleve, who is the
major stockholder of said corporation and the wife of
the defendant Paul L. Van Cleve, Jr., Or service may
be made upon the defendant corporation by serving
Paul L, Van Cleve, Jr., who is the active business
manager of the defendant corporation.

This is an action to obtain a declaratory judg-
ment to establish the existence of a public rcad and
trail through and upon the lands owned by the defendants.
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Mr. C. G. Kegel, Deputy
October 29, 1948
Page 2

It is probable that The Great Falls Tribune would
be interested in the filing of this complaint for the
reason that the defendant is the president of the Dude
Ranchers Association, and for the further reason that
all Rod and Gun Clubs in Montana are particularly
interested in the filing of this action because of the
inability of vacationers and sportsmen to use the road
and highway as a means of access to public recreational
areas constructed by the Forest Service and as a means
of access to Tishing and hunting areas in the COrazy
Mountai ns north of Big Timber. We are also advised
that there are other land owners in Montana who are
contemplating the same action as this defendant if he
is successful in appropriating the road and trail.

This of fice is indebted to the cooperatlive efforts
of Senator James E. Murray and John W. Bonner in fur-
nishing us with the information and assistance necessary
in order to properly present this matter to the court.

Sincerely yours,

K G 2L

FRANKLIN 4. LAMB
Assistant U. S, Attorney

Fal:nm
Enclosures 6
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IN THE DISTRICT COURT OF THE UNITED STATES

IN AND FOR THE DISTRICT OF MONTANA FELED :
BILLINGS DIVISION

. 0CT 301948

UNITED STATES OF AMERICA, BYH- M%R, Clerk

hY -
Plaintiff, : ¢/ Deputy Clerk
COMPLAINT

-— ww e e v gmr e

V.
No. /07%
PAUL L. VAN CLEVE, JR.,; and : ‘
THE VAN CLEVE COMPANY, INC.,
a Corporation.,

e

Defendants.

COMES NOW the United States of America, by and through
John B. Tansil, as United States Attorney, and Franklin A. Lamb,
as Assistazlt United States Attorney, in and for the District of
Montana, and for its cause of action,r complains and alleges:
I
This is an-action brought by the United States of America
pursuant to the provisions of Rule 57, Federal Rules of (Civil Pro-
cedure and Title 28, Section 2201, U.S.C.A., for and on behalf of
the general public of the United States and officers and employses
of the United States of America because there is an actual contro-
versy now existing in respect of which the plaintiff needs a
declaration of rights by this Court.
II
Thaet The Van Cleve Company, Inec., is a corporation duly
organized and authorized to do business under the laws of the State
of Montana, with its principal place of business at Melville, Montana.
ITI
That for more than fifty (50) years there has been and now
is a public road or highway and trall known as the Big Timber Canyon
or Big Timber Creek road and trail extending across the eastern

boundary of the Gallatin National Forest on the sast line of the




e Wational Archives &' Seatije

cd a

sl felsll

Northeast Juarter of the Northeast Quarter {(NuiNEZ) of Section
Twelve {12}, Township Three North (3i) Range Twelve Bast (12E} and
continuing in a westerly direction across the North line of the
Northeast Juarter of the Northeast Quarter (NEENEZ) of sald Section
Twelve (12) and extending through and across Sections One (1), Two
(2), Three (3), Four (4}, Five (5) and Six (6) all in Township Three
Korth (3N), Range Twelve East (12E) in Sweet Grass County, Montana,
and crossing the Park and Sweet Grass County line and then extending
in a north and westerly general direction t0o a point near the center
of Township Tour North (4N), Range HEleven East (11E) in Park County,
Montana, where 1t Jjoins the Sweet Grass Cresk Trail.

IV

That the defendants own lands in Sections One (1), Two
(2}, Three (3) and Five (5}, in Township Three North (3N}, Range
Twelve Hast (128) in Sweet Grass County, Montana, over which said
public road or highway and trail was, at all times herein mentioned
and now is, situated, all within the District of Montana and within
the jurisdiction of this Court.

v

That sincs the year 1940, the defendants have attempted
to interfere and have interferred with the usage of said road or
highway and trail by the officers and employees of the Forest
Service of the Department of Agriculture, a Department of the
United States of America, in the performance of their official
duties as such officers and employeses in the administration and
protection of the Gallatin National Forest.

_—

That since the ysar 1940, the defendants 'have attempted
to interfere, restrain, bar and prohibit and have interferred, re-
strained, barred and prohibited members of the general public from
the free and unimpeded usagé of said public road or highway and
trail as a means of access to recreational areas and camp ground

parks and facilities provided by the Forest Service of the United
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States and the general usage and enjoyment of that portion of the
Gallatin National Forest.
| VII
Thet the defendants have maintained and do now maintain
locked gates across sald public road or highway and trail and have
maintained and do now maintain signs of varlous kinds and nature
claiming and identifylng said public road or nighway and trall as

a private road and prohibiting any trespassing on the lands to the

west of saig signs and gates; That the defendants have refused and

do now refuse to premit members of the general public to pass
through said locked gates along sald public road or highway and
trail and have threatened and continue to threaten %to restrain and
interfere with the free and unimpe ded usage tnereof by officers and
empldyees of the Forest Service of the United States.
VIIT

That by reason of the conduct and actions of the defendants,
an actual controversy exists vetween the defendants and members of
the general public of the United States and officers and employees of
the Forest Service, & Department of the United States of America,

concerning the free and unimpeded right of usage of said road, high-

way and trail and concerning the status and character of said publle

road, highway and trail.

WHEREFORE, pléintiff prays:

1. That an injunction Dbe jssued out of this Court
directed to the defendants and their employees, attorneys, agents
and those acting in concert with them or any of them, restraining
and enjoining each of them during the pendency of this action from
maintaining gates, locks or chains interferring or tending to
interfere or impede the free usage of the road, highway or trall
or the gates situated therson by members of the general publlc or

officers or smployees of the vorest Service of the United gtates of

B
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-~ and for such other and furthe

America, and from maintaining signs of any character importing 1o

convey the meaning or impression that said road i's a private road

or that travel thereon or usage thereof 1is in any menner prohibited
or restricted.
5.  That judgment be entered nerein declaring sald road

or nighway and trail to be a public road, highway and trail and as

gsuch is a right-of-way upon, over and across the lands owned oOr

controlled by the defendants, and that the defendants, upol the

final determination of this action, be permanently restrained and

enjoined from doing any act or thing tending %o interfere in any

manner with the free and unimpeded usage of said road, highway or

trail by members of the general public or officers and employees
of the Goverament of the Uni ted States of america.
3. That plai.ntiff have judgment for its costs of suit

r relief as may be just and proper.

Juds B. TadSLL
TfToTney of Gthe United states, in
and for the District ofMontana.

T5sI8tant Attorney 0T the United
States, in and for the District
of Montana.
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SUMMONS IN A CIVIL ACTION : o

Rigtrict Court of the United States

FOR THE

United States of Americe,

Plaintiff SUMMONS

Y.

Psul L. Van Cleve, Jr.; and

The Van Cleve Compeany, XInc., )
a corporation, )

Defendant 3.

To the above named Defendantg:

You are hereby summoned and required to serve upon Mr. John B. Tansil, United States

District Attorney, or Frenklin A, Lamb, Assistant United States District

Attorney,
plaintiff’s attorneyg, whose address is Federal Bullding, Billings, Montana,

an answer to the complaint which is herewith served upon you, within TWENTY days after service of this
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken
against you for the relief demanded in the complaint.

H. H. Walker . ...
Clerk of Court.

Deputy Clerk.

Date:  October 30, 1948, [Seal of Court]

NoTe.—This summons is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure.
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Uo S. Vs Pa.ul L. Van Cleve Jr. Gt al
Billings Div. No. 1098

Form No. 282

RETURN ON SERVICE CF WRIT

Enited States of America

DistricT oF .. Monkana . .

88!

by handing to and leaving & true end correct copy thereof/with him e

......................................................................................................................................... personally
at.about 38 miles NW of Blg Timbdrssid Districtonthe .Xs% . . .. day of

Yovanber. , 1948 g

. ' oGO0 A Wright .l 2

teited Stebes Marshal's : ¢ U.8. Mazghal. o4
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IN THE DISTRICT CQURT OF THE UNITED STATES
IN AND FCR THE DISTRICT OF MONTANA
BILLINGS DIVISION

S - oew A W

UNITAED STaTaS OF AMERICA,
Plaintiff, :

— g G g = oy

..

v.
PAUL L. Vil CLEVE, JR.; and :
TH# VAN CLEVE COMPANY, INC.,
a Corporation,

Defendants.

TO PAUL L. VAN CLEVE, JR., AND THE VaN CLEVE COMPANY, INC., a4
CORPCORATION, MALVILLE, MONTaANA:

Please take notice that the undersigned will apply to
the above-entitled court in the courtroom, United States Courts
and Post 0ffice Bullding, City of Helena, Moatana, on the 18th day
of November, 1948, at 10:00 o'clock a. M. of sald day, or as soon
therealfter as counsel may be heard, for s temporary injunction
restraining you, and each of you, your employees, attorneys, agents
and those acting in concert with you, or any of you, during the
pendency cf this action, from maintaining gates, locks or chains
interfering or tending to interfere or impede with the free usage
Of the Big Timber Canyon road and trail, also known as the Big
Timber Creek road and trail, by members of the general public or
officers or employees of the United States of America, and from
malntaining signs of any character importing to convey the meaning
or impression that said road or trail is a private road or trail,
Or that travel thereon or usage thereof is in any manner prohibited

or restricted.

JOON B. AT L
aAttorney of the Uni ted States, in
and for the Distriect of Montana

ittt 7 ik

Assistant ittorney of the Unitsd
States, in and for the Distriect
of Montana
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IN THE DISTRICT COURT OF THE UNITED STATES
IN AND FOR THE DISTRICT OF MONTANA
BILLINGS DIVISION
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UNITED STATES OF AMERICA,,

)

Plaintiff, )

-Vs~ )
)

)

)

W o 2 O O I D

—
<

PAUL L. VAN CLEVE, JR., and
THE VAN CLEVE COMPANY, INC.,
a Corporation,

Ftg N 18- 1G4E

o
[aC N ol

Defendantse

=
=

The defendants, and each of them, move the

[
o

court as follows:

—
(o3}

1. To dismiss the action because the complaint

()
-2

falls to state a claim against defendants upon which relisf

[
(843

can be granted.

t
el

2. To dismisg the action for the reason that

tael
O

plaintiff has entirely failed to join an indispensable party

o]
i)

to said action, to-wit: The Board of County Commissioners

o
no

of Sweetgrass County, Montana, said Sweetgrass County being

o
w»

the county wherein the alleged public highway described in

0
>

the complaint of plaintiff herein is located.
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FITZGERALD AND g X L2 /
BODINE ' L CZZ%
ATTORNEYS AT LAW

LIVINGSTON, MONTANA
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IN THE DISTRICT CQURT OF THE UNITED STATES

IN AND FOR THE DISTRICT OF MONTANA E? F T
A amdi S D
BILLINGS DIVISION entered, and noted
Civil Docket:
e e e am = - UV 201948

UNITED STATES OF AMERICA,

Plaintiff, $

v. : PRELIMINARY INJUNCTION

PAUL L. VAN CLEVE, JR.; and : No.j@lqéf

THE VAN CLEVE COMPANY, INC.,
a Corporation,

Defendants.

This cause came on to be heard upon plaintiff's applica-
tion to this court, notice of said application having heretofore
been served on each of the defendants herein, and the court having
considered the complaint on file herein, together with all of the
other pleadings, records and files in conjunction herewlith, and
having heard orsl evidence in epen ocourt, the court makes the
following

FINDINGS OF FACT

1. That this court has jurisdietion of this matter in
accordance with the provisions of Rule 57, Federal Rules of Clvil
Procedure, and Title 28, Section 2201, U.S.C.A.

2. That an actual controversy now exists between the
plaintiff and defendants.

3. That there has been for meny years and now is a
road, highway and trail known as the Big Timber Canyon and Big
Timber Creek road and trail, extending across the eastern boundary
of the Gallatin Natiopal Forest and extending generelly in a
westerly direction through the Big Tiymber Creek Canyon, and ex-

tending through and across certaln lands owned and controlled by

the defendants herein, ‘as described in the complaint on file.
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4, That sinee the year 1940 the defendants have malin-
teined and 1s at the present time maintaining locked gates aoross
sald Big Timber Creek Canyon road and traill, the maintenance of
which has interferred,) re strained, barred and prohibited members
of the general public from the free and unimpeded usage of said
road and trail, and have interferred, barred and prohibited the
free and unimpeded usage of said road and trail by officers and
employees of the Forest Service of the Uni ted Stetes of America,
and in addition thereto the defendants have maintained and now
are maintaining signs of various kinds and nature importing and
conveying the meaning or impression that sald road and trall is s
private road and trall, amnd that travel thereon or the usage thereof
is prohibited and restricted.

5. That the malntenance of sald locked gates and signs

has interferred with the free and unimpeded usags of said road and

trail by members of ths general public and officers and employees
of the United States.

On the basis of the foregoing, the oourt makes the
following

CONCIUSIONS OF LAW

1. That this court has jurisdioction of a controversy

now existing betwsen the plaintiff and defendants, pursuant to the

provisions of Rule 57, Federal Rules of Civil Procedure, and Title
28, Section 2201, U.S.C.A.

2. That the malntenance of locked gates, ochains and signs

by the defendants has interferred, impeded and barred members of the
genaral public and officers and employees of the United States from
the free and unimpeded usage of the Big Timber Canyon road and
trall, and that the continued maintenance thereof during the
pendency of thils action will result in restraining and interfering

with the free and unimpeded usage of said road and trail.




Sealilc

ORDER
WEHEREFORE, IT IS ORDERED that the defendants, anmd each of

‘e o A b—Aiamak SemhivaR 5

them, their agents, servants, employees, attorneys and all persons
acting in concert with them, or any of them, be, and they hereby
are, restrained and snjoined pending the determination of this
action from maintaining any locked gates or signs of any character
which tend to interfere or impede the free usage of the Big Timber
Canyon road or trall through, over amd upon property owned by the
defendants, or ei ther of them, or any signs that import to convey
the meaning or impression that said road or trail is a private
road and trail and that travel thereon or usage thereof is in any
manner prohibited or restricted.

IT IS FURTHER ORDERED that the Clerk of this court issue
a preliminary injunction under the seal of this court,

. &
DONE in Open Court this é& v day of November, 1948.

Dis tric t J‘ udge /
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United Stutes Bepartmert of Justice

UNITED STATES ATTORNEY
FOR MONTANA

Billings, Montana
November 24, 1948

Mr. ¢. G. Kegel, Deputy
U. S. District Court
Federal Bullding

Great Falls, Montana

Re: U. S. v. Paul Van Cleve, Jr.
Billings Civil Number 1098

Dear Keg:

Enc losed please find original stipula-
tion and original proposed order granting
the defendants additional time within which
to file their brief in support of their ‘
motion.

If this meets ﬁith the Court's approval
will you pleas tify counsel for both
parties of the |{date of the execution of the

order.
Sincerely yours,
SN
FRANKLIN A. LAMB
Assistant U. 5. Attorney
FaL:inm

Enclosures 2
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FITZGERALD AND
BODINE
ATTORNEYS AT LAW
LIVINGSTON, MONTANA

IN THE DISTRICT COURT OF THE UNITED STATES

IN AND FOR THE DISTRICT OF MONTANA

UNITED STATES OF AMERICA,

=g~

PAUL L. VAN CLEVE, JR., and
THE VAN CLEVE COMPANY, INC.,
a Corporation,.

Plaintiff,

Defendantg.

BILLINGS DIVISION

)

; SIIPULAITIQHN

) No. 1098

% W 271948
)

the parties to the above entitled action, acting through

their respective counsel herein, that the defendants and

each of them, may have to and including the 20th day of

‘December, 1948, to prepare, serve and file their memoran-

dum in support of their motion to dismiss the complaint

in said action: heretofore made herein.

DATED this =04% day of November, 1948.

s B sl

A e A2 A

Attorneys for Plaintiff

'iult,f. .,L N
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FITZGERALD AND
BOTINE
ATTORNEYS AT LAW
LIVINGSTON, MONTANA

IN THE DISTRICT COURT OF THE UNITED STATES
TN AND FOR THE DISTRICT OF MONTANA

BILLINGS DIVISION

sk o 5 o ok ok ofe ofe ok e sk ok ok ok ok

UNITED STATES OF AMERICA, g
Plaintiff, %
~Vs=- ) ORDER

) .

PAUL L. VAN CLEVE, JR., and ) No. 1098
THE VAN CLEVE COMPANY, INC., )
a Corporation, g
Defendantse )
J

Pursuant to stipulation of the parties herein on file,
it is hereby ordered that the defendants and each of them,
in the zbove entitled action may have to and including the
20th day of December, 1948, to prepare, serve and file

their memorandum in support of their motion to dismiss the
complaint in sald above entitled actlon, heretofore made

hereine.

‘r;""ﬁ v ooy

* {: : 4 “ﬁ’“ﬁ ?n‘? ﬁ’/ﬂ//MﬁL——
7 Waflotm &néu/lﬂ;&&/_,

NV 27 "!948

Yy, Clerk

N <
Doputy Qlertt
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IN THE DISTRICT COURT OF THE UNITED STATES
IN AND FOR THE DISTRICT QOF MONTANA

BILLINGS DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

.y

PRELIMINARY INJUNCTION
No. /09 5

V.

PAUL L. VAN CIEVE, JR.; and
THE VAN CLEVE COMPANY, INC.,
a Corporation,

Defendants.

This cause came on regularly for hearing before the Court,

Yonorable Charles N, Pray Judge presiding, on the 18th day of

November, 1948, plaintiff being represented by Franklin A. Lamb,
issistant United States Attorney, in and for the District of Montana,

and the defendant being present in person and represented by by his

counsel David B. Fitzgerald, and oral and documentary evidence having

been presented on behalf of the plaintiff, and at the conclusion of
the evidence the motion for issuance of a prelimipary in junetion was

orally argued to the court by counsel far the respective parties,

and the court after consldering ail the evidence and the argument of

counsel and being fully advised in the premises made its findings of
fact and conclusions of law and directed the Clerk of this court to
issue a preliminary injunction based upon the Court's findings of
f act and conclusions of law, which by reference are incorporated
nerein and hereof made a part, the Court belng of the opinion that
1t was proper and necessary that a preliminary injunction issue
restraining the defendants from the acts complained of in plain-

tiff's complaint in order that the status quo of the subject matter

of the action remain unchanged until the final determination of the
action on its merits is had by the Court.

[ .‘
wWiil o
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WHERKEFORE, IT IS ORDERED, and this does ORDER that you,
the defendants, Paul L, Van Cleve, Jr. and The Van Cleve Company,
Inc., & corporation, and each of you, your agents, servants, em-
ployees, attorneys and-.-all persons acting in concert with you or
any of you be, and you hereby sare, restrained and enjoined, pend-
ing the determination of this action, from maintaining any locked
gates or signs of any character which tend -to interfere or impede
the free usage of Big Timber Canyon road or trail through, over
and upon the property owned by you, the gsaid defendants, or either
of you, or any signs that import to convey the meaning or impres-
sion that said road or trail is a private road and trall, and that
travel thereon or usage thereof is i1n any manner prohibited or

regtricted.

Given under my hand and the seal of this court this

_ &O“gf_day of November, 1948.

i)

Clerk of the anve-entitled Court,
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Form No. 282

RETURN ON SERVICE OF WRIT

Tnited States of America

882
oo D1sTRICT OF MOntane ___________
I hereby certify and return that I served the annexed .. Preliminery Injwmetion .. ..
________________________________________________ on the therein-named _?J},@b-YéILQlQY.@.,QQahII_‘LQ;.,.-A-.G_QIP___________---_

The Ven Cleve Co. Ince, & Corp. personally
at. Billings . e in said District on the . 2Tth oo day of
November , 19,48

U. §. GOVERKMERY PRINTING OFFICE 18—17777
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Form No. 282

RETURN ON SERVICE OF WRIT

@Hnited States of America

88:

eeeeeeeeeeeeeee DisTRICT OF _MoOntana ___ _____

I hereby certifly and return that I served the snnexed . Preliminary Injuwocktion ...
________________________________________________ on the therein-named Paul L. Van Cleve Jre ...
by handiug to and leaving a true and correct copy thereof with . him . .
_________________________________________________________________________________________________________________________________________ personally
atBillings in said Districton the ___ 27tk ________. e day of

Nowvember . _“,lgul@
e e ® Mal"ﬁb?«l" E ¢

Jpsion Drate s\ J. ol .

—

u. 8. clventiiiny prinyING BFFIEE T 16—17777

U |

s -0

Expense

ST X0 WP
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GIBSON, FITZGERALD & BODINE

FRED L.GIBSON LAW CFFICES

DAVID B.FITIGERALD 127 NORTH MAIN STREET TELEPHONE (B

R 12 .BODINE
renaRo A8 LIvINGSTON. MONTANA

December 18, 1948,

r, . 1l Walker, Clerk
United states District Court
Helena, Lpntana.

Leer SirT:

e are enclosing herewith defendants' brief in
supnort of ilotion to Dismiss in the acticn en-
titled TUnited States of imerica, Plaintiff, v.
Paul L. Ven Cleve, Jr., et. al., Defendants, for
filing and delivery to Judge Fray.

A copy of the brief has been served upen the at-
torneys for plaintiff by mail.

Very truly yours,
M*L A—.

Fred L. Gibson
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TV TOE DISTRICT COURT OF THE UNITED STATES
IN AND FOR T DISTRICT OF MONTANA

BILLINGS DIVISION

UNITED STATEIS CF AMERICA,

DEFENDANTS ' DRIEF
ON LCTION
TO DISHTISS
PAUL L. VAT CLTZVE, JR., and )
TH® VAN CLEVE COLPANY, INC.,
a Corporation,

Vg

)
Plaintifr, )
)

v
Mo. 1098

Fud Lees - 2a-/5¥8
MW@C’ML

This action is brought ito obtain a declaratery

Defendants., ')

judgment declaring and determining a certain road and trail

in Sweet Grass County, Montana, "to be a public road, high-

way and treil and as such is a right of way upon, over and

across the lands owned or controlled by the defendant”.

The action is brought by the United States of Am-
erica, and the jurisdiction of this court is only because

the United Stateg is a party to the controversy. Art. 2

fon

Sec, 3 U. 3. Constitution.

The controversy is whether the road is a public

road or a nrivate way across the lands of defendants.

T™e action is brought pursuant to the permission of

Section 2201 of Title 28 U. 5. C, entitled "Judiciary and

Judicial Procedure", being the revision of Section 400 Title

28 formerly titled "Judicial Code and Judiciary'". Rule 57

Federal Rules of Frocedure governs the procedural asvects of

FRED L. GIBSON, DAVID B, FITZGERALD & RICHARD A, BODINE
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actions for declaratory Julgments.

The declaratory judgment act does not enlarge the
jurisdiction of the court. Commercial Casualty Co. v Fowles,
154 Fed. 2nd 884, i65 4 L & 1068. Nor does the fact that
the United States is plaintiff in any manner enlarge the
powers of the court.

While the jurisdiction of the courts of the United
States extends "to controversies to which the United States
shall be a party", U. 3. Const. Art. 3 Sec. 2, when the
United States voluntarily becomes a litigant in its own
court, 1t must maintain its contention in the controversy
under the same Tules of substantive law and evidence binding
upon other litigents in like situation, exceoting that laches
and the statutes of limitation shall not bar its action if
otherwise of legal right and merit. United States v DBeebe,
127 U. 3. 338, 32 L, Bd. 121, But even as to the defense
of laches and limitations the United States 1s subject there-
to if it is a litigant in & case where it 1s a nominal plain-
tiff, and has allowed its name to be used therein for the
gole benefit of nrivate persons. United Jtates v Zeebe,
supra.

Tlere the United States appears as would any private
litigant. It has no vower or authority over the road in con-
troversy.

The establishment, meintenance, control and super-

vision of public highways is within the state power and au-

thority.

FRED L. GIBECN, DAVID B, FITZGERALD & RICHARD A. BORINE
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Montana has by statute enacted a "General High-
way Law", (Chapter 140, R, C. M., 1935) and in great detail
has provided for the creation, maintenance, control and
use of the public I:'oads of the state. The State of lontana
has imposed the duty of working and maintaining "such high-
ways as are necessary for public convenience" upon the
boards of county commissioners of the respective counties,
S3ec. 1822 R, C. M. 1935, és amended by Chapter 102, Session
Laws 1947. The power of establishing certain roads called
"state roads", and of maintenance thereof, and of co-opera-
tion in the construction of highways under the federal aid
road act is conferred by the state upon the "State Highway
Commission", Secs. 1790, 1791 R. C. M. 1935, but the road
here involved is not in truth, nor is it alleged to be in
the complaint, either a state highway or a federal =aid
nighway, within the authority of the State Highway Commission,
If a public highway, as plaintiff seeks to have it declared
to be, 1t is within the control and supervision of the board
of county commissioners of the county wherein it is located,
Sweet Grass County, and it follows that seid board is an
indispensable party to an action that has for its purpose
the determination of its status and character as such publiec
highway. For if it is declared by judgment to be such public
highway, the duty is .upon said board to work and maintain it,

(Sec, 1622 R. C, M. 1935, supra, ) and to levy and cause to be

collected taxes upon the taxable property of the county for
such maintenance., Sec., 16817 R, C. M, 1935, as amended by

Chapter 145 Session Laws 1947,

-
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For the purpose of the motion to dismiss it is,

of course, true that the allegations of fact are to be faken

as true. But is I's also true that the entire complaint must
be examined to determine the issues presented and that a mat-
ter alleged as a fact is not to be taken apart from the con-

text and aside from, and independent of the purpose, sScopse

and object of the acticn.

| Yere we have the broad, general allegation that

"for more than fifty years there has been and now is a pub-
ldc road or highway and trail * * * extending across the
eastern boundary of the Gallatin National Forest * * * and
extending through and across sections One (1), Two {(2), Three
(3), Four (4), Five (5) and 3ix (6} all in Township Three
North, (3 N) Range Twelve Bast {12 E) in Sweet Grass County,

Montana, and crossing the Park and Sweet Grass County line

and then extending in a North and Westerly general direction

to a point near the center of Township Four North (4 N),
Range Eleven Zast (11XE) in Park County, Montana, where it

joins the Sweet Grass Creek Trail", Taken alone this might

be construed as a statement of fact that the so called "rosad
or highway and trail' was and is a"public road or highway

or trail™, but it is followed in the complaint by the allega-
tion that "The defendants own lands in Sections One (1), Two
(2), Three (3) and Five (5) in Sweet Grass County, lontana,

over which sald public road or highway and trail was * * *

and now is situated". And following the allegation that the

so-called "public road or highway and trail" is in part situ-
ated on lands of the defendents there are allegations showing

the claim and contention of defendants that the "road"™ is not

wlin
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a public road but a private road; and the prayer of the
complaint, and the purpose of the action as disclosed by
the pleading in its entirety is "That judgment be entered
herein declaring séid road or highway or trail to be a pub-
1ic road, highway and trail and as such is a right of way
upon, over and across the lands owned or controlled by the
defendants",

Thus it is shown that the M"actual controversy"
that must exist to give the court jurisdiction to enter a
declaratory judgment, is whether the road and trail is a pub-
lic highway or a vprivate way across defendants lands.

Such being the controversy as defined in the com-

plaint we consider the motion to dismiss.

The motion is made pursuant to Rule 12 Federal
Rules of Civil Procedure, as amended, and upon the 6th and
7th grounds of defense which the rule provides may be made
by motion,

The first ground of the motion is the 6th ground
of defense specified in the rule, that the complaint "fails
to state a claim against defendants upon which relief can be
granted",

It is settled that private individuals to maintaln
8 sult to enjoin obstruction to a road alleged to be a public
highway, must show that they have sustained special damage
different not only in degree but in king from that suffered
by the public at large. 29 C. J. 627; 40 C. J. S. 226;
State ex. rel. Babcock et al v Heusman, et al, 110 uont. 51,

99 Pac., 2nd 452. The united States in this action is merely

w5
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g private litigant., Its complaint is to be tested by the
same rule that is applied to any other private litigant.
Tested by the rule announced in the cited text and Montana
authority the plaintiff's complaint fails to state a claim
against defendants upon which relief can be granted, and
the action should be dismissed because thereof. Unless it
shows that it has suffered the special damage, differing in
kind from that suffered by the general public, it fails to
bring itself within the rule that permits a nrivate litigant
to enter into a matter that the law has entrusted to the
vublic authorities - the board of county commissioners.

And here it is to be noted that in fact the complaint is
not framsd upon the ground of special damage to the United
States but in behalf of the general public. And while the
United States has assumed guardianship of large parts of the
world, it has thus far left the mountain roads and trails
to the states or the individuals interested.

The second ground of the motion for dismissal of
the action is the seventh in the list of defe:nses that may
be presented by motion under Rule 12 as amended, It is the
failure to join an indispensable party. This is peculiarly
and especially a defense in this action where the object is
to obtain a judgment declaring and establishing as a status
that the road in controversy is a public highway. Admittedly
the controversy before the court is exactly this: the plaine
tiff says the road is a public highway; the defendants say
that it is a private way across their lands. This is the

Mactual controversy" that gives the court jurisdiction under

B
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the declaratory judgment act, and it is the controversy
that the complaint submits to the court for its declaratory

judgment thereon. It follows that the board‘of county

Reproduced at the National Archives &

commissioners of t'he county in which the road is loc_ated
is an indispensable party to the action. This 'board is
the body which the State of lMontana has clothed with the
authority and power over the public highways of the class
this one is alleged to be in the county where this road

is located, We cite Montana statutes of which this court

takes Jjudicial notice as follows:

R, C, M. 4465.3

Board of County Commissioners has jurisdiction
and power - - %o lay out, maintain, control and
manage public highways within the county.

R, Co If, 1682 - and Ch, 102 L, 1947

doards of county comissioners of the several
counties of the state have general supervision
over the highways within their respective
counties, and must work and maintain themn.
The county may not be saddled with the burden and
expense of maintenance, construction of bridges and repair
of a road unless it is in fact and law a public road which

it is its duty to maintain., And as the statute reposes the

direct obligation of swpervision, and the duty of working

and maintaining *such highways as are necessary for public
convenience™ 1t follows that the board of county commissioners
entrusted with the protection of the county interests nust

be a party to a suit having for its object the establishment
by judgment of the status of a road as a public highway to

be worked and maintained by the county.

FRED L. GIBSCN, DAVID ¥. FITZGERALD & RICHARD A. BODINE
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Under the uniform declaratory judgments law adopted

by many states it was held in Colorado that an action for

declaratory judzment by the Mutwual Insurance Company to ob-

+

tain a construction of laws and charter membership policies,

brought ageinst the state commissioner of insurance was not
maintainable because all policy holders had an interest in

the controversy between the company and insurance commissioner
and were indispensable parties.

Continental Mutual Ins. Co.

v Cochrane, Colo 4 Pac. 2nd 308.

An indispensable party is one who has an interest
in the controversy of such a nature that a final decree can-
not be made without affecting that interest, or leaving the
controversy in such a condition that its final termination
may be wholly inconsistent with equity.

Shell Dev, Co. v

Universal 0il Prd. Co, 157 Fed. 421. Suit will be dismissed

where indispensable party not joined. Mine Safety Appliance

Co. v. Knox, 326 U, S. 371, 90 I.. Ed. 140; Keegan v. Humble
0il & Refin. Co. 155 Fed. 971; Ducher V., Butler 104 Fed. 2363
It 1s oft repeated in the many cases that have besn
brought under the Federal Declaratory Judgments Act as well
as in the cases under the Uniform Declaratory Judgments Act
in the states that have adopted it, that the action is not
proper and should be dismissed where it gppears that the de-

cision would not terminate the uncertainty or controversy

giving rise to the action. Samuel Goldwyn, Inc. v United

Artists Corp. 113 Fed 703; Angell v Schram, 109 Fed 2nd

380. And it is also declared by the Supreme Court of the

S
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Tnited States that the declaratory judgment procedure may be
resorted to only in the sound discretion of the court and

where an adequate and effective judgment may be rendered,
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Alabama State Federation of Lebor v Mcadory, 725 U, S. 450,

R

89 L. Hd. 1725.

Tope we have a case where the controversy and un-
certainty ag to whether the road ig a public highwey is
sought to be settled in an action between two private liti-
gants, neither having any power, authority or control over
the road, if it is a public highway. The judgment would
not be effective as to the authority or lack thereof of the
board of county commissioners OVer the rozd, nor as %o any
member of the public who night seek T0 compel the board to
perform an alleged duty of maintenance of it and construct-

ing and repairing bridges and culverts to make it safe or

posgsible to travel,

TN DRIZF SULICARY

™e case outlined in the compnlaint fails to en-

title the nlaintiff to sue for the alleged cobstruction of

the allesed highway, under the decisions and rules announced
in cases hereinabove cited, no svecial damage to plaintiff
permitting it to intrude into the field of action reserved

to the authority having control of public highways in Font-

ana.being alleged.

The courts say of the declaratory judgments act

that an appeal under the procedure therein is addressed to

FRED L, GIBSON, DAVID B, FITZGERALD & RICHARD A. BODINE




Reproduced at the National Archives g'.

the sound discretion of the court.

If the rcad in controversy is a public highway
it is under the control of the board of county commissioners
of Sweet Grass County, and thet board is an indispensable
party to the action. If the action here results in a judg-
ment declaring that it is not a public highway does that
deprive the board of asserting in other actions that it is
a public highway? If it is declared to be a public highway
does the judement saddle Sweet Grass County with the burden
of care, maintenance and improvements of the road, if the
board denies that it is a public highway? May the road be-
a opublic highway as to the United States and the defendants
in the action and only a private way as to the rest of the
world?

These queries make clear that the sult should be
dismissed because of failure to join an indispensable party,
and because in the exercise of a sound discretion the suit
in its present condition should not be maintained because
it will not settle the controversy nor eliminate the uncer-
tainty as to the status of the road.

The action should be dismissed.

Respectfully subtmitted

Attorneys for defendants
Livingston, liontana,

FRED 1. GIBSON, DAVID B, FITZGERALD & RICHARD A, BODINE
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TN THE DISTRICT COURT OF THE UNITED STATES
IN AND FOR THE DISTRICT OF MONTANA
BILLINGS DIVISION

UNITED STATES OF AMERICA, :

Plaint iff, :

Ve :
PAUL L. VAN CLEVE, JR., and i o, 1098,
THE VAN CLEVE COMPANY, INC.,
e Corporation, :
Defendants. :

T Ig HEREBY STIPULATED AND AGREED by and between
the attorneys for the respective parties that the plaintiff,
United States of America, may have thirty additional days
within which to prepare and file its answer brief.

JOHN B. TANSIL

United States Attorney in and
for the Distriet of liontana.

Assistant United States Attorney
Attorneys for Flaintiff.

GIBSON, FITZGERALD & BODINE

By%«-l.
4

Attorneys for De ant .

— e

Upon the reading and filing of the above stipulation,
the plaintiff, United States of America, is hereby granted thirty

eddit ional days within which to prepare and file its answer brief.

DONE this £ 4 7 day of December, 1948,

United States Distri




Reproduced at the tational Archives & >eatie

IN THE UNITED STATES DI STRICT COURT
FOR THE DISTRICT OF MONTANA
BILIINGS DIVISION

» T, 28 - 1747
UNITED STATES OF AERICA, A il
Plaintiff, : Q?W
v. : PLAINTIFF'S BRIEF CN
- DEFENDANTS' MOTION TO
FPaUL L. VAN CIEVE, JR., and : DISMISS

THE VAN CLEVE COMPANY, INC.,

a Corporation, : civil No. 1098

Defendants.

The action before the court is pending upon plaintiff's
complaint asking for a declaratory Jjudgment that the road or high-
way and trail 1s a public road, highway and trail and asking that
the defendants be restrained and enjoined from interfering with the
free and unimpeded usage of the road, highway and trall by members
of the general public and by the officers and employees of the
Government of the United States of America, The road, highway
and trall are situated entirely within the boundaries of a national
forest. The defendants spend four and one-half pages in their brief
attempting to analyze the question before the court before discuss-
ing thelr motion upon which their brief is based. Many of the state-
ments contained in their brief are the conclusions of the writer
without citatioan of authority, and for the purpose of this brief we
have turned to page 5 of the defendants'! brief where the defendants
discuss the first ground of their motion.

However, in our brief we will discuss the guestions before
the court under taree topics, i.e., jurisdiction, the complaint
states a c¢laim agalnst the defendants upon which rellef can be

granted, and Sweet Grass County is not an indispensable party.
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JURISDI CTION

Paragraph I of the complaint on file before the court
specifies the provisions under which this action is brought and
discloses that the action is brought by the United States both on
behalf of the general ;;Jublic and also on behalf of the Govermment's
officials and employees. Because the controversy arises under the
laws of the United States, this court clearly has jurisdiction of
this cause and the citation of authorities would be pure surplusage.

The defendants in their brief have questioned the authority
of the Unlted States to control the road in question, and we wish to
again- direct the court's attention to the fact that the road in ques-
tion is situated entirsely within the boundaries of a national forest.
Section 501, Title 16, U.S.C.A. provides for the budget necessary

for the Secretary of Agriculture in the construction and maintenance

of roads and tralls within the national forests in the States from

which such proceeds are derived. It further provides that the
Secretary of Agricultufe may secure the cooperation or aid of the
proper State authorities in the furtherance of any system of high-
ways of which such roads may be made a part.

Section 503, Title 16, U.S.C.A. provides for additional
funds which may be expended by the Secretary of Agriculture upon
request of the officers of the State within which the national
forest is situated for the construction and maintenance of roads
and trails.

Section 525, Title 16, U.S.C.4. discloses that the
Secretary of Interior may take the necessary steps +to securs a
right-of-way for roads and highways across any national forest
when in his judgment the public interests will not be injuriously

affected thereby.

These sections clearly disclose that the Government has

retained its control and supervision of the lands within the

boundaries of a national forest, and while there may be reciprocal




. ggreements with the States it is not mandatory that such agreements
be entered into, and Section 501 cited above clearly discloses that
the Secretary of Agriculture has complete control of the roads and

trails within the national forests unless the cooperation or aid of

Reproduced at the National Archives & Se

the State is secured by agreement., There 1s no allegation of any
State interest in the road and trail in question in the case at bar.
Clearly, then, the United States having retained control
of the construction and maintenance of the road and trail, it may
go before its own courts to maintain the right of its employees to
free and unimpeded usage of the road and trail in guestion.
COMPLAINT STATZS A CLATL AGAINST

DEFENDANTS UPON WHICH RELILF
CAN BE GRANTED

Sectlon 8651, Revised Codes of Montana for 1933, provides
that a private person may maintain an action for a public nuisance
if it is specially injurious to himself but not otherwise, The
‘citations are numerous that the obstruction of a highway 1is a
nuisance and that a private individual mey sue in his own name to

enjoin this public nuisance if it is specially lnjurious to him.

(See Iverson v. Dilno, 44 Mont. 270). We also wish to cite to the

court Faucett et al. v. Dewey Lumber Co., et al.,, 82 Mont. 250,

wherein the Supreme Bourt of Montana upheld the right of a private

person to sue for the obstruction of a way preventing the private

person fTrom free passage.

Section 8652, Revised Codes of Montana for 1935, provides
that a public nuisance may be abated by any public body or officer
authori zed thereto by law.

The following Code sections of Montana provide the rights
of a private psrson in objecting to the continuance of a public

nuisance as the sume affects the complainant.

The complaint in question alleges that the defendants have
interfered with the usage of the road, highway and trail by the
officers and employees of the United States Government in the per-'

formance of their official duties in the national forest.
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Certainly the United States has the right to g0 into its
own court to protect and anforce the rights of its employees 1in
areas over whieh it exercises control.

In Williams V. Bluebird Laundry (Cal.) 259 Pac. 484, the
court held that 1f the; nuisance invades a distinct private righ’c, a
cause of action for injunction is not destroyed by the fact that
similar rights of an indef inite number of other people are also
infringed in the same manner.

We freely submit the complaint now on file as stating a
¢laim against the defendants upon which this court may grant the
plaintiff its desired relief.

SWEET GRASS COUNTY IS NOT AN
TINDISPENSABLE PARTY

nill persons having ab interest in the subject
of the action, and in obtaining the relisf
demanded, may be joinsd as plaintiffs, excep®
when otherwise provided in this chapter.”
Section 9077, Revised Codes of Montana 1995.

nPhe court may deteramine any controversy be-
tween parties before it, when it can be done
without pre judice to the rights of others, or

by saving their rights; but when a complete
determination of the controversy cannot be had
without the presence of other parties, the

court must then order them to be brought in...."
Section 9090, Revised Codes of Montana 1955.

"Qf the partlies to the action, those who are
united in interest must be joined as plaintiffs
or defendants; ....... and when the question 1is
one of a common or general interest, of many
persons, or when the parties are numerous, it
is impracticable to bring them all before the
court, one or more may Sue or defend for the
venefit of all.™ Section 9083, Revised Codes
of Montana 1935.

In general the Codes provide that all persons having an
interest in the subject of the actlon and in obtaining the relief
Gemanded may be joined as plaintiffs. (Section 9077 R.C.M. 1935)
This clearly does not mean that all persons who might joln must do
40.9% .. ...+ Several pleintiffs may properly join in one actlion
where their rights are identicsl in nature and kind and only differ

— et e et

in extent and quality........ Persons, however, who have separate




interests and suffer separate damage may not join., OSee Bancroft's
code Pleading, Volume 1, page 257-8.
Tt is a general rule that all persons who have an interest

in the subject and objectkew of the action are necessgary parties

Reproduced at tne Mational Archives ¢ Heali

plaintiff or gefendant.....,. 7This general rule 1s not without
exceptions however, one of which is that jnterested persons are
tpropexr" rather than ™necessary" partles when the court may deter-
mine the controversy before it without pre judice to, oOT by saving
their rights; that is, where the cause may proceed without then,
alithough thelir presence would allow a decree Or judgment more
clearly or effectively to settle the controversy between all
interested...... Of coursse, persons are not necessary parties
where nothing is asked of them and they are ln no way essential
to a determj.nation of the respective rights of the plaintiff and
defendant., See Bancroft's code Practice, Volume 2, pages 1079-80.
Necessary parties must be joined, and proper parties may
ve joined, for the foregoing Code provisions are not construed as
making all persons referred to necessary parties to the rendition
of a valid judgment oOr as making their Jjoinder in all cases
obligatory. See Bancroft's Code Practice, Volume 2, page 1106.

A defect of parties plaintiff or defendant results when

there is a failure to jolin necessary as distinguished from proper
parties.e e

The non-joinder of a party may ordinarily be objected to
only by one prejudiced thereby. But such prejudice exists as to a
defendant who may be subjected to undue inconvenience or to damage

of loss or to future liguidation or Lo more extensive liability by

reason of the defect;....... defendant may not object when he may
urge agalnst the plaintiff any defense available against the absent
party and setisfaction of the judgment rendered will protect nim
from future annoyance or loss. Baneroftts Code Practice, volume 2,

pages 1117-18. 5ee also Hoffman v. Gallatin County Commissioners,
18 Monbt. 224, 2495.

- -
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When the action may be disposed of without affecting the
rights of others, there 1is no ground or reason for bringing in any

other parties, nor is such procedure required by the codes. See

Rancroft's Code Practice, Volume 2, pages 1l27-8.

Necessary perties are those having an interest in the
subject and object of the action and all persons against whom re-

1ief must be obtained to accomplish the object of the suit;

An indispensable party is one who has such an interest
in the sub ject matter of the controversy that a final decree be-
tween the varties before the court cannot be made without injur-
iously affecting his interests or leaving the controversy in such

a situation that its final determination may be inconsistent with

equity and good conscience. "Indispensable" parties are of course

"necessary" parties.

A proper party is one without whom the case may procesd

but whose presence will allow a decree of judgment more clearly

settling the controversy.

A familiar illustration of the distinction between nsces-

gary and proper parties is found in the action to foreclose a mort-

gage; the mortgagor, his heirs, devisees, grantess or assignees are

necessarv varties; while the mortgagees or lien holders are proper

parties. The action may proceed to judgment without the latter,

but it will not be binding on their interests. See Bancroft's Code

Pleading, Volume 1, pages 228-30.

In the foregoing paragraphs we have discussed the general

rules and definitions of the parties to this action., It seems to

counsel for the Government that if the road and trail are declared
to be public highways, the obligation of Sweet Grass County is

neither enlarged nor diminished. The county's obligation and

duties are defined by statute and the decision of this court can
have no bearing insofar as the county is concerned, and the lssues

can be determined without ths joining of additloral parties. We




ealve
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believe clearly that Sweet Grass County may be a "proper" party but

is nelther necessary nor indispensable as this court may determine

the controversy before it without prejudice to or in any manner
affecting the rights or obligations of Sweet Grass County. If the
road is declared to be a private way Sweet Grass County is not‘
affected, and if it 1s declared to be a public highway the county's
obligations have already been sPecified'and determined by the statutes
of Montana, and no decision of this court can enlarge or decrease the
county's obligations as determined by those statutes.

It is not necessary that the United States join other
persons injured by the wrongful acts complained of as their rights
are different and distinct from those of the U;lited States, See
Duester v. iAlvin, 145 Pac, 660; also 25 Mont. 379, and Bancroft's
Code Pleadlng, Volume 3, pages 2540-2547.

We have examined numerous authorities and read many cases
pertaining to the right of abutting property owners to sue to enjoin
the obstruction of = street which prevents the owner's access to his
property. We were unable to find any cases wherein any court said
that 1t was necessary to join the city or the county in the action
and in sach case the property owner was allowed to sue to enjoin
the obstructions of the street, See *9 @gﬁ bze

The United States 1s in much the same position as the
property owners as the obstructions which we complaln of prevent
the Government's access to areas under its control, i.e., the
national forests. See also Gentner v. Kern, 103 Pac. 24 721.

Without retiring from the position which we have taken

we felt it advisable to discuss the effect of non-joinder of an

indispensable party for the court's assistance, A defect of

parties disclosed by the complaint does not ordinarily amount to

failure to state a cause of actioNe..ces... 804 aven when an

objection is properly raised it is not the general practice to
dlsmiss the actlon but to order the absent parties brought in if

their presence is necessary for a determination of the entire

controversy.
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Cn appeal the fallure of the plaintiff to joln necessary
parties is not to be considered reversible error. See Bancroft's

Code Practice, Volume 2, pages 1122-3.

4

In summary, therefore, 1t clearly appears that this court
has jurisdiction of tht; cause as disclosed in the complaint because
of the federa.l statutes giving the United States the control of the
maintenance and construction of highways within its national forests.,
The Government also has the right to protect its servants and em-
ployees in the performance of their official duties in the super-
vision of its national forests.

The complaint clearly states a claim upon which relief
caﬁ be granted against the defendants, as it 1s clear that the
Government cannot galn ingress or egress to its national forests
without the use of the road and trail in guestion.

(State ex rel.
Dansie v. Nolan, 58 Mont. 167,171.)

Wnile Sweet Grass County might be a desirable or proper
party, the general rules as well as the specific citations disclose
that the county is not indispensable as its rights would not be
affected by a Jjudgment herein.

However, if the court deems that Sweet Grass County is a

necessary party it should not dismiss the action but should order

that the necessary party be joined, and grant sufficient time within

which to permit such joinder.

Respectfully submitted,

JOHN B. TAISIL
Attorney of the United States, in
and for the District of Montana.

=

issistant Attorney of the United
States, in and for the District
of Montana
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Mr. He H. Walker, Clerk
United States District Court
Helena, Montana

Re: United States of America,
Plaintiff, v. Paul L. Van
Cleve, Jr., et. al., Defendants.
Dear Sir:

We are enclosing herewith defendants' reply brief on

Motion to Dismiss in the above-entitled case, which you may
forward to Judge Pray.

A copy of the brief has been ‘served on the Attorneys for
plaintiff by mail.

Very yruly yours

Fred L. Gibson
FLG:n
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I¥ THE DISTRICT COURT OF THE UNITED STATES
IN AND FOR THE DISTRICT OF MONTANA
BILLINGS DIVISION
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T
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Dibans BN e

FES 3~ 1949

H. H. WALKER, Clerk

UNITED STATES OF AMERICA, ) g ShEE ere

Plaintiff, ) Liputy Clerk

-Vs=- ) REPLY BRIEF OF
DEFENDANTS ON MOTION
PAUL L. VAN CLEVE, JR., and ) T0 DISMISS
THE. VAN CLEVE COMPANY, INC.,
a corporation, ) No. 1098
)

Dafendants.

In plaintiff's brief, the issues on the motion to
dismiss are discussed under the three heads, "jurisdietion',

"the complaint states a claim against defendants upon which

relief can be granted", and "Sweet Grass County is not an in-

dispensable party"e.

The first matter, jurisdiction, 1s not 1involved in

defendants! motion to dismiss. Admittedly this Court has juris-

diction of the pending cause. We said in our original brief

upon the motion to dismiss, "The Jurisdietion of this Court is
only because the United States is a party to the controversy'.

Article 3, Section 2, United States Constitutione The plaintiff

asserts that "because the controversy arises under the laws of the

United States, thls Court has jurisdiction of this cause and the

citation of authorities would be pure surplusage'ts So, it is

agreed that this Court has jurisdiection of the causs.
Whether, because the United States 1s a partfy to the
controversy, as we see 1it, or because the case arises under the

laws of the United States, as plaintiff contends, is not material

insofar as jurisdiction of the court is concernsed. But because

-1l
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the argument of plaintiff discloses what appears to us to be a
misconeeption of the case in its broad and general aspect, and
because the source of Jjurisdietion is of importance, in this,
that 1f there is a'l‘aw of the United States that gives to the
United States jurisdiction and control of the road across
defendants' lands, then the case is governed by such federal

law, and not by the laws of Montana, upon which substantive law

the defendants! motion to dismiss 1s predicated.

The motion itself is, of course, a matter of procedure
governed by the federal rules of civil procedure applicable in

federal courts without regard to the source of jurisdiection of

the cause. So, we will briefly canvass the question of the

ground of this court's
JURISDICTION.
Although plaintiff avers that it would be "pure
surplusage" to cite authorities to support its contention that

Jurisdiction here is because the case M"arises under the laws of

the United States", it might have enlightened the Court, and it

certainiy would have informed the defendants, had the plaintiff

| clted any law of the United States that gives the Federal Court

Jurisdiction of an action for a declaratory judgment fixing the
status of a road across private lands as a public highway. If,
instead of the Unlted States, Richard Roe, a resident citizen of
Montana, had brought this action against defendants, also citi-
zens of Montana, to secure a judgment declaring the road which
crosses the lands of defendants, (their private property), to be
a public road, what law of the United States or what provision of

its Constitution could be cited to give this Court Jurisdiction
of such cause?

-2-
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Counsel say the road across defendants' lands is with-
in the boundaries of the Gallatin National Forest. True, but
such fact does not place it within federal jurisdictione The
creatlon of a forest reserve, whether by presidential proclama-
tion or by Act of Congress, does not change the law that governs

actlon and relationship of persons, and property rights in the

territory thus set aside as a reserve. The purpose of the

creation of the reserve is to preserve the timber that is upon
the public domain of the United States from destruction, and the
Incidental conservation of the water supply by preventing the

denuding of the forest lands owned by the United States. It

would seem to go without saying that the creation of a forest
reserve does not withdraw the territery within its boundaries

from the sovereignty of the state in which it is situate. But,

probably because Congress realized the tendency of bureaucrats

vested with some administrative power, to seek to expand and

enlarge 1t to include legislative and Judicial authority as well,

it was enacted by Congress that:

"The Jurlsdiction, both eivil and criminal,
over persons within national forests shall not
be affected or changed by reason of their exist-

ence, except so far as the punishment of offenses
against the United States therein is concerned;

the intent and meaning of this provision being
that the State wherein any such national forest
is situated shall not, by reason of the estab-
lishment thereof, lose its jurisdiction, nor the
inhabitants thereof their rights and privileges

as cltizens, or be absolved from their duties
as cltizens of the State."

Sece 480, Title 16, United States Code Annotated.
The statute itselr clearly shows that the Congress,

by the creation of forest reserves, seeks not to make unconsti-

tutional assault upon state sovereigntye But if more is needed,

-3-
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a recent decision of the Suprems Court of the United States

supplies ite. In the case of Wilson v. Cook, 327 U.S. L74,
90 L.Fde 793, that court held that

"the si:ate has legislative jurisdiction over
the federal forest reserve lands located within
it, whether they were originally a part of the
public domain of the United States, or were
acquired by the United States by purchase.!

s serve is not a b ies it
degislative powere By 1ts creation, the government reserves
from disposal certain forest areas. Even s0, it permits entry
upon and location of mineral claims therein. As to the lands
therein that are owned by private persons, the creation and
existence of the reserve affects them not all. And the fact
that a road or a section of it is within or traverses a forest
reserve gilves no jurisdiction over it to the federal government.

An Act of Congress that would purport to take from the
state its territorial jurisdiction over private lands or roads
crossing the same in a forest reserve, would be in violation
of the United States Constitution that presecribes when, how, and
for what purpose the United States may obtain exclusive sover-
elgnty and legislative authority over areas within a state.

Clause 17 of Section 6 of Article 1, United States Constitution.

But we are not called upon to consider this for no law has been

cited from which it may be said that this ease arises.

It is true that plaintiff refers to Sections 501, 503
and 525 of Title 16, United States Code Annotated, and in brief
asserts that these sections "disclose that the government has

retained its control and supervision of the lands within the

boundaries of & national forest". A reading of these Sections

does not disclose any retention of control over private lands

that happen to lie within the exterior boundaries of a forest

bl
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reserve. The federal government had no control over such lands
to retain. Such lands, and indeed the government lands within
the foérest reserves, if within a state, are under state
sovereigntys The two sections first cited merely provide a
source of revenue to be used by the government in bullding roads
and trailse Of course the government may build such roads,
trails, structures or what not on its own lands as it may desiree.
It may do so as the proprietor of the lands. And the government,
under 1ts power of eminent domain, may take private property for
a road, vhich road, of course, must be for a public use within
the purview of federal power. There ls here no issue upon the
question of what power the Secretary of the Interior has in
condemning rights of way for roads. This action is not a con-
demnation suite Whatever authority the Secretary of the Interior
has to obtain a right of way for roads, it surely does not come
from the section of the Code cited by the plaintiffe. That
Seetion, 525, Title 16, United States Code Annotated, plaintiff
says provides "that the Secretary of the Interior may take the
necessary steps to secure a right of way for roads and highways
across any national forest when, in his judgment, the public
interests will not be injuriously affected thereby". Counsel mis-
construe the language of the section if they urge to the court,
as they do, that this gives the Secretary of the Interier a right
to take steps to get a right of way for the government over private
lands for a government roads The statute reads as follows:
"In the form provided by existing law the

Secretary of the Interior may file and approve

surveys and plats of any right of way for a

vagon road, rallroad, or odher highway over

and across any national forest when in his

Judgment the public interests will not be

Injuriously affected thereby."

Sece 525, Title 16, United States Code Annotated.

5
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Clearly this means that the Secretary of the Interior may permit
the construction of a railroad or highway over and across 2 forest

reserve, 1f, in his Judgment, public interests will not be in-

juriously affected thereby. The Secretary merely permits the

construction and approves surveys and plats of any right of

way for the railroad or highway. The right of way over private

lands 1in the reserve is for the builder of the road to obtain.
The Secretary of the Interior does not, under this
Sectlon, "take the necessary steps to secure a right of way" as
plaintiff says, but it merely grants power to such official to
rermit the corporation or entity that seeks to build a railroad

or road across a forest reserve to do sc. The Interior Depart-

ment, having control of the public domain of the United States,
is, by this Section, permitted to grant a right of way across
government lands, not authorized by such Section to "secure! a
right of way. Certainly the United States statutes cited by
plaintiff do not grant to federal courts jurisdiction of a case
involving the alleged obstruction of an alleged highway over
private lands, wherein the dispute is whether the road involved
is a publiec road or not, and the parties to the controversy are

private citizens, resident of the state wherein the highway lies.

The federal government could not retain "control and supervision"

of private lands within such boundaries under our federal con-

stitutional system, either in a politicsl or proprietary sense,
and it could retain only such control over its own lands as is

within its capacity as the proprietor of the lands.

After carefully canvassing the question of the
legislative power of the states over the areas within the

b
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national forests therein, the Supreme Court of the United
States, in the case of Wilson v. Cook, above cited, said, "It
follows that the state has retained its legislative jurisdiction,
which it acquired by statehood, over public lands within the
state, which have been included within the forest reserve"s

As to the private lands in forest reserve boundaries, we have
never before heard of anyone who has intimated that the creation
of a forest reserve takes from the state its soverelgnty over

the area.

If, as we believe is manifest, the jurisdlction of
this court in this case is because the United States 1s a party
to the controversy, and not because as plalntiff asserts, 1t is
one that arises under the laws of the United States, we then
have for consideration by the court on the defendants' motion to
dismiss, the two grounds of our motion specified, outlined and
briefly presented in our original brief herein and which here we
need not repeat, but to which, for a brief further consideration,
we advert as follows; first: |

FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED

This ground of motion, as stated in our original

brief, is the 6th d of defense, which, under rule 12 Federal

f Civil Procedure, may be made by motione.

In answer to our original brief upon this defense,

plaintiff for the moment seems to shed the robe of august
official power assumed in its discussion of the source of the

court'’s jurisdiction, and appears in the subdued habiliments of

a private litigant humbly seeking to enforce the rights of its
employees.

o
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But even as it pleads that under the provisions of
8651, Revised Codes of Montana, 1935, a private person may
maintain such an action as the one it has here instituted, there
appears an upsurge of sublime official power which it could but
momentarily repress, when it asserts that it may "enforce the
rights of its employees in areas over which it exerclses
control". Plaintiff's brief, page M.

Despite the plaintiff's persistent thought that it has
the power and authority of neontrol® over everything within the
exterior boundaries of such forest reserves as it sees fit to
create within a state, we believe that the holding of the Supreme
Court in Wilson ve Cook, supra, is in accordance with the con-
stitutional principles properly appliede. And as the States, in
establishing and maintaining publie highways,are acting in thelr
governmental capacity, State ve. District Court, 105 Monte. W,

69 P. 2d 112, 29 C.Je 671, it follows that the laws of the State

of Montana must determine whether the road on defendants! land

is a public highway or note.

And that is the issue in the case.

It is the reason the action was brought. The plaintiff says the

road is a public highway. The defendants aver it is note. The.
plaintiff says that "an actual controversy exists between the
defendants and members of the general public of the United States
and officers and employees of the Forest Service, a Department of
the United States of America, concerning the free and unimpeded
right of usage of said road, highway and trail and concerning the
status and character of said publie road, highway and trail'.

And it asks for a Jjudgment declaring the road to be a public roade
Such is the story of the complainte.

And as was pointed out in defendants' original brief,
even though the road was a publie road, a private person has no

cause of action for its obstruction unless he can plead and prove

special damage to him differing in kind and degree from that

“B8-
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pensable party.

established within their boundaries,

occasioned the generality of users of the road.

Because the creatlon, maintenance and protection of

the road is a governmental function, a private person has no

voice in its protection unless in the exceptional instances of

special and particular damage to him. The complaint fails to

state facts so necessary. St Xe Tel. Babcock Ve sman,
110 Mont. 91, 99 Pac. 2d 492.

This case was erroneously cited
in our original brief as being reported in 99 Pace. 24 452
instead of 492.

The last clted case follows the rule adopted in Montana
in the case of State ex. rele Dansie v. Nolan, 58 Mont. 167,

49l Pacs )50, and a reading of that éase discloses that the com-

plaint herein fails to allege facts that would show plaintiff's

prosition to be different in its nature than that of the general
publics.

FATLURE TOQ JOIN AN INDISPENSABLE PARTY.

The 7th defense, that rule 12 of the federal rules pro=-

vides may be presented by motion, is failure to join an indis-

If the road or trail is a public road, it follows

that the Board of County Comnissioners 1s entrusted with its pro-
tection, repair and maintenance.
briefe.

See cases cited in our original

While counties are not the owners of the public roads

they act as a trustee for the

publie and as the agency through which the state acquires the prop-
erty.

The state owns the highway. Not necessarily the fee but

the easement for the public highway. State ve District Court,

102 Mont. W, 69 P. 2d 112, and cases therein cited.

It seems not necessary in this reply to cite cases

further than in our original brief to the point that where,

=0w
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because of the absence of a party having such an interest in
the determination of the issue that the judgment cannot fully and

finally settle the same, the case should be dismissed because of
failure to join such indispensable party.

DECLARATORY JUDGMENT ACTION.

It should at all times be borne in mind that this is
merely an action seeking a declaratory judgment to determine

whether the road or trail mentioned in the Complaint is a public
highway or not.

It is well understood by the courts that Jurisdiction

of such actions 1s taken as a matter of discretione. That such

a Judgment "should be granted only as a matter of judieial dis-

cretion, exercised in the public interest".

B_an.kg TeSe 2 92 L.Ede 592 - 04

Eccles ve Peoples

a -
The cautlous attitude of the federal courts in cases
brought for declaratory judgments, is to be noted in many cases,

among those in the Supreme Court may be cited: Great ILakes

De & Do Cos ve. Huffman, 319 U.S. 293, 87 L.Ed. 1407; Brillhart ve
Excess Ins. Coe, 316 U.S. 491, 86 I,.Ed. 1620.

Certainly here is a case where the court may well pro-

ceed with cautions. The action is to declare the "highway and

trail™ to be a public road, highway and traile The Complaint does

not say how wide the road, how wide the trail, what part is road,

what part is traile And as stated in our original brief, if the

declaration shall be that the trail is not a public road, does
that set the issue at rest so that Sweet Grass County may not

in later action claim that it is a publlc road under its control?
Or, if declared to be a public road, does that declaration bind

Sweet Grass County to repair and maintain it as a puablic road
under its supervision?
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If the declaratory Judgment does not bind Sweet
Grass County, the action should be dismissed because of the

failure to -jo:Ln it as a party, as Rule 12 provides, and for the
additlonal reason that judicial discretion may well be exer-
cised to avold such an idle determination amounting to no more
than an advisory opinion upon the dlisputed question whether the

road is a public road, or whether it 1s a trail or what not.

Respect y submltted,

G (S dos
%‘L«('@_?ngzzugq

Attorneys for Defendants.
Livingston, Montana
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IN THE UNITED STATES DISTRICT COURT
" FOR THE DISTRICT OF MONTANA
BILLINGS DIVISION

UNITED STATES OF AMERICA,

Plaintiff, : )
: - MOTION TO CITE FOR CONTEMPT
V. : AND FOR ENILARGEMENT OF
TEMPORARY INJUNCTION
PAUL L. VAN CLEVE, JR.; and : Vv
THE VAN CLEVE COMPANY, INC., Civil No. 1098
a ¢orporation, gz l m 2. /7"5?
Defendants., M(:@g/
Clock—"

COMES NOW John B. Tansil, United States Attorney,
and Franklin A, Lamb, Assistant United States Attornsy, in
and for the District of Montana, the attorneys for United
States of Amerlica, and respectfully show to the Court as

follows:

I
That on November 19, 1948, a preliminary injunction

was issued out of this court directed to the defendants above
named enjoining them and each ofl them during the pendency of
this getion from maintajning any locked gates or signs of any
character which tend to interfere or impede the free usage of
the Big Timber Canyon road or trail through, over and upon
the propsrty owned by said defendants, or either of them, or
any signs that import to convey the meaning or impression that
sald road or trail is a private road and trail and that travel
thereon or usage thersof is in any manner prohibited or
restricted; that thersafter said preliminarly injunction was

duly and regularly served upon each of said defendants.
II

That continuously since the issuance and gervice

upon said defendants of said preliminary injunction, said

V. L GOYERNULIT PRINTING QFFIOE
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defendants have continued to maintain locks, chalns, signs
and gates which continued to interfere and impede the free
usage of the Big Timber Canyon road and trail through, over
and upon the property owned by sald defendants, and that gald
locks, chains, signs and gates convey the meaning and impres-
' 3jon that said road and trall is a private road and trail and
| that travel thereon and usage thereof is prohibited and
restricted.

IT1

That on May 20, 1949, officers, servanis and em-
ployees of the Forest Service of the United States of America
were engaged in maintenance work upon the Big Timber Canyon
road in Section 3, Township 3 North, Range 12 East in Sweet
Grass County, Montana, 1in preparation of said road for the
use of the general public of the United States and the
officers, servahts and employees of the United States Forest
Service during the coming summer months, which said mainte-
nance work was necessary for the safe travel of the general
public and the officers, servants and employees of the United

States TForest Service in the performance of their duties so

that the general public might attain access to the recrea-
tional area constructed by the United States of Amerlca, and
the officers, servants and employees of the United States
Forest Servicer might attain access to the Big Timber Canyon
trail necessary for fire protection in the National Forest,
and upon said date while so engaged, the defendant Paul L.
Van Cleve, Jr., violently obstructed and prevented the per-
formance of said duties by the said officers, servants and

employees of the United States Forest Service and caused the

discontinuance of the necessary work as aforesaid and pro-
nibited and restricted the free usage and travel of sald

employees, servants and officers of the Forest Service of the

-8—
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United States upon said Big Timber Canyon road and trail.
Iv

That on May 20, 1949 and on May 22, 1949, the de-
f epdant Paul L. Van Cleve, Jr., violeatly threatened officers,
gervants and employees of the Forest Service of the United
States and prevented the construction of a cattle guard upon
1ands owned and controlled by United States of America and
immediately ad joining certain lands owned by the defendants,
said lands being situated in Section 4, Township 3 North,
Range 12 Bast in Sweet Grass County, Montana, and by reason
thereof prevented, restricted and pi‘ohibited saild officers,
servants and employees of the United States of America from

the performance of their duties in the improvement and mainte-

nance of property owned by United States of America.
v
That by said conduct as aforesaid the defendant
Paul L. Van Cleve, Jr. has abused the dignity of this Court

and obstructed the administration of justice in the manner
set forth above and has violated the letter, spirit and in-

tent of.the order of this Court dated November 19, 1948, and

has threatened and continues to threaten to prevent the
officers, servants and employees of the United States of
America in the free and unimpeded usage of the Big Timber
Canyon road or ths maintenance thereof, and continues to
maintain chains, locks, signs and gates restricting, inter-

fering, impeding and prohiblting the free usage of fhe Big

Timber Canyon road and trail, and by such course of conduct
aforesaid continues to violate the order of this Court dated
Novembsr 19, 1948, and continues in contempt of the dignity

of this Court.
WHEREFORE, the plaintiff prays that the defendant

Paul L., Van Cleve, Jr. be adjudged 1n contempt of this Court

-3
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STATE OF MONTANA, |

County of Sweef Grass {
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I, DICK ARMSTRONG, Clerk and Recorder of Sweet Grass County, Montana,
do hereby certify that the attached is a true and correct copy Of 8- ———v-mmm-o

Filed for record horil 1 19 82 _, at. 2350 oclock. FPe M. and

recorded in Book__-}j ______ Of oo Deeds __ .- Page_-l@ _____ in the
records of Bweet Grass County, Montana.
In Testimony Whereof, 1 have hereunto set my hand and affixed the seal of

said office. 25th
Done at Big Timber, Sweet Grass County, Montana, this. ..o 52 ISr oo day
of_-_m _________ TN 9_)&9
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(COFY )
Reception No. 52758
(&)
N. F. By. Co. ° DEED Ne. 28701E
Paul L. Van (leve Jr. °° Contract No., 15828 MONTANA DIVISION
@eoeecoROeeooRrEede VOO0 NORTHERN PACIFIC RAILVIAY CONEANY

THIS BEED, Made the fifth day of May in the year of our Lord one thousand
nine hundred and thirty-nine, by the Northern Pacific Railway Company a corporation
of the Cttate of Wisconsin, grantor, to Paul L. Van Cleve, Jr. of Big Timber in the
County of Sweet (rass and Stete of Nontana grantee, WITNESSETH:

WEHEAS, by a coutract in writing entered into on the twenty-fourth day of
November A.D. 1923 the grantor contracted to sell and corvey the premises hereinafter

described for the consideration hereinafter expressed, which contract has been duly

A D R e N 50 1 e 2 b s 2 he e

performed and the grantee has become entitled tc a corveyance of the premises,
THEREFORE, the grantor in consideration of the sum of Twe thousand one hundred

ninety-nine and 96/100 (2,199.96) Dollars, unto it paid according to said contract, the

i e 1 L Sk

receipt whereof is acknowlédged, grants, bargains, sells and comweys untc the grantee,
his heirs and assigns, the following described tract of land situate in the County of

Sweet Grass in the state of Montana to=-wit:

K1) of Section Fo. three (3) in Township three (3) North of Range Ewelve
(12) EBast of the Montana Principal Yeridisn, containing, according to
the United States “Yovermment Survey seven hundred thirty-three and
32/100 (733.32) acres, wore or less;

($2.50 Documentary stamps attached and cancelled)

2
;
b3
&
#
3
3
2
b
3
3
3

the lands hereby conveyed being subject, however, to an easement in the public for any
public roads heretofore laid out or established, ani now existing over and acrcss any
part of the premises.

Together with the hereditaments and appurtenances thereunto belonging or in
anywise appertaining.

TO HAVE AND TO HOLD, the said lande and appurtenances, unto the grantee his
heirs and assigns, forever,

The grantor will forever Warrant ard Defend the title to the premises, ex-
cept as against liens, charges and incumbrarnces originating after the date of the

aforesaid contrazct of sale,

IN WITHESS WHERECF, The grantor has caused these presents to be sealed with

ils corporate seal, and signed by its Vice President, the day and/rj/ar irst ebove
A= \ 2 /
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written.
(Corporate Seal)
Signed, Sealed and Delivered in the Northern Pacific Rajlway Company
Presence of C. B. Theits - Anna B. Tibbs By B. W, Scandrett Vice Fresident.  JMH
Attest: G, %, Gottschald Ascistant Secretary

STATE OF MINNESOTA ) gc
COUNTY OF RAMSEY y o

On thig 11th day of Decenber, in the year 1939, before me. S, A. ULertelsen a
Notary Fublic, personzlly appeared B, &, Scandrett to me known to be the Vice Presi-
ont of the Northern Facific Hailway Company, the corporation which executed the fore-
going instrument, and who being duly sworn, did say, that the seal affixed ic said
instrument is the corporate seal of said corporation and that said instrument was signed
ard sealed in behalf of said corporation by authority of {ts Board of Directors, and the
said B. #. Scandrett acknowledged said instrument to be the free act ard deed of said
coerporation.
IN WITHESS VHERECF, I have hereunto set my hand and affixed my official seal,
at my office, in the City of St. Paul, the day and year last aforeseaid.
S. A, Bertelsen
(Notarial Seal) Notary fublic, Itamsey County, Minnesgtd
S. A, Pertelsen
Notary ‘ublic, itamsey County, Minn,
My commission expires March 23, 1340.
Filed for Record April 1, 1942 @ 2:50 P.M,
E. K. Patterson, Clerk & Recorder
By Paul Snyder, Deputy
Fees: §1.50

Rgturn to Paul Van Cleve Jr. Melville, Montana
(Clerk & Kecorder Seal)
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| IN THE UNITED STATES DISTRICT COURT
| FOR THE DISTRICT OF MONTANA .y v 1oy gy
FELEED
BI LLINGS DIVISION
------- JUN 61948
UNITED STATES OF AMERICA, RCHL WAL O
| Plaintiff, "

Civil No. 1098

v.

PAUL L. VAN CLEVE, JR.; and
THE VAN CLEVE COMPANY, INC.,

a corporation,

Defendants.

Upon the reading and filing of the Motion of the
attorneys for the plaintiff herein, and upon being fully
advised in the premises, and for good cause shown,

1T IS HEREBY ORDERED that the defendant Paul L.
Van Cleve, Jr. show cause if any he has at ths court room,
United States Courts and Post Office Building, Clty of
i Great Falls, Montana, on the 6th day of June, 1949, at 2:00
| o'clock P. M. of sald day, or as soon thereafter as counsel
may be heard, why he should not be adjudged in contempt of
this Court and the order of this Court dated November 19,
1948, and be punished accordingly, and why the preliminary
| injunction of this Court dated November 19, 1948, should not
be enlarged to restrain him from maintaining any gates, locks
chains, signs or engaging in any conduct during the pendency

of this action which might interfere or tend to interfere or

' impede with the free usage or maintenance of the Big Timber

Canyon road and trail by the general public or the officers,

employees or servants of the United States of imerica.

IT IS FURTHER ORDERED that a copy of this Order
together with a copy of the Motion of the plaintiff be

served upon the defendant at least three days before the

ST CUTITING OPHCE
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time herein set for showling cause,
RE /GLSG

»

Entered and noted in Civil Docket
May 25, 1949,

MJ’(M@&’A - __Clerk.

©. 4. 9dvEANKEET PusiinRG okHun
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MONTANA FILED

BILLINGS DIVISION

....... JUN 6-1948
UNITED STATES OF AMERICA, H. . v;l_?i{ﬁ, Clerk
i3Y .
Pleintiff, : Deputy Clerk
NOTICE

V. .
Civil No. 1098
PAUL L. VAN CLEVE, JR.; and :
THE VAN CLEVE COMPANY, INC.,
a corporation,
Defendants.

TO PAUL L. VAN CLEVE, JR., AND THE VAN CLEVE COMPANY, INC., 4
CORPORATION, MELVILLE, MONTANA:

Please take notice that the undersigned will bring

on its Motion for an order adjuding Paul L. Van Cleve, Jr.
as being in contempt of the above-sntitled Court, and its
Motion for an order enlarging the terms of the preliminary
injunction heretofore issued cut of said Court on the 19th
day of November, 1948, in the court room, United States
Courts and Post Offisce Bullding, City of Great Falls,
Montana, on the 6th day of June, 1949, at 2:00 o'clock P, M.
of sald day, or as socon thereafter as counsel may be heard.

JOHN B. TANSIL
United States Attornsy

M&/

Agsistant United States Attorney

T=—1404
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IN THE LISTRICT COURT Lr fn& UNITED STaTES, IN WD VCR THE
DIGTRICT UF MUkTaka, DILLIKGS DIVISION

URITZED STATES L ARnRLCA, )
Plaintiff, }

vs Civil sction No. 1098
I)AUL J.n- .VAH CJ—J.—;VL JR.’ and
" tidd V;u‘l UL}JVL UC&*P‘XNY’ DJC.,
& Corporation,

b . T L )

Defendants,

The defendant in the s«bove cause was cited to appear and
show c'ause why he should not bte held in contempt for the
alleged discbedience of the restraining order theretofore
issued by the court.

The proof shows that the gate across the highway in
question ut the lower boundary of the Van Cleve property has
never been locked since the restraining order was lssued, und
that all signs indicating a private road which had formerly
been posted at the gate had been removed by defendant following
the issuance of the restraining order. Although the abvove facts
ware clearly established at the heuring, counsel for the plain-
tiff nas indiceted that a species of deception was practiced by
the defendant to Geceive travelsrs on approaching the gate
where they would be confronted by a "Positively No Trespassing"
sign, and could see & chnain over the gate with & padlock
attached, and who, neeting such conditions, would be likely to

turn vack, gaining the iapression from the appesrance of the
¢ign, chain and lock that passing the gute was prohibvited,
There appeared on the no trespassing sign written words to the
effect thit the traveler would be expected to keep to the road
and not trespass on either side thereof,
The defendant was questioned as to whether one

ciriving up

Lo Lhe gute could read the writing on the nq\ trespassing sign,

G he was not e<plicit In his answer btut baid that one on

opening the gate could not help Lut see the written part and

1
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be atle to read it. HNo questiom is rsised as to the right of
the defendant t¢ post no trespass signs on his property, im
fact he stated that all of his property was so posted.

froxm tne foregoing recitation of facts the proof appears
tc be insufficient to .en:ble the court to state in positive
terms that it has been clearly and convincingly established
tnat the cefendant nas violated the restraining order. It is
possible that the defendsnt may have created & ccndition there
that might bave been misleading to a stranger driving that way,
Lut the evidence siows that men in the forestry servicé and
others, sc far as the proof goes, passed through the gate and
over the road without interference by vhe defendant or any of
his employeea, and none 0l thew &ver found the gate locked
after tne restraining order was lssued,

Wnile it appesrs that considerabls 111 feeling exists on
tie part ol the members of the forestry gservice and the defendant
it does not seem Lo be necessary to go into the quarrel owver
the attempt at road repairing on the part of the forestry crew
or the abusive conduct on the part of the defendant for which
he lster apologized; he did not oblrct o work done on the
forest reserve, but only on his own land, and there might be
some question raised as to whnether it was proper during the
pendency of the restrzining order and the action to undertake
extensive alterations in the condition ¢f the road. It is
evident that the [forestry crew with their road mschinery gained
entrance over the roed in question through the preaises of
aefendant without obstruction. The court does not believe that
this unfortunsate incident should be acecepted as proof of a
violation of the restraining order which required the defendant
to keep the road open for ingress and egress of members of the
public generally during the pendency of the action, or until
the further order of the court,

From a consideration of all the facts which the court

regard: as material to the issues raised in this hearing, the

court ¢oes not believe the proof justifies holding the defendant




in contempt of the restraining order, and such is the order
herein, without as:essment of costs, each side paying its own

costa,
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STATE OF MONTANA, )

) ss.
County of Sweet Grasse )

DICK ARMSTRONG, being first duly sworn on oath deposes
and says:

That he is the duly elected, qualified and acting Clerk
ard Recorder of Sweet (rass County, Montana, and Ex-0fficio Clerk
of the Board of County Commissioners of Sweet Grass Courty, Mont-
anaj that on the 20th day of June, 1949, he mailed true copies of
the annexed Certificate and Resolution as follows: Mailed one such
copy to Franklin D. Lamb, Assistant United States District Attorney
inclosed in an envelope addressed to him at Billings, Montana; and
mailed one such copy to Fred L. Gibson, attorney for the defendants
in the action referred to in such resolution, addressed to him at
Livingston, Montana; which envelopes and contents were deposited
by affiant in United States Post Office at Big Timber, Montana, on
sald date with the proper and required postage thereon postpaide

Rl D s

Subscribed and sworn to before me this 20th day of Junl,/
A. D, 1949,

E ) e fioced

Notary FPublic for the State of Montana
Residing at Big Timber, Montana

My commission expires %:/E {% 7,

AT

)
&.
¥
I
S

¥
X
¥
"
X
i

B i =

Reproduced at the National Archives &' Sealiie



Frign

PP A r&"-:?.,—-i-.'» vk--"'.f

RESCLUTION. ‘ JUN 2 2 1949

[ 1..1 i RTINS ?I_ :...". l’if ,'"!'.'

WHEREAS,: in the case of "The United States
of America, Plaintiff, versus The Ven Cleve Company,
a c orporation, and Paul L. Van ¢leve, Jr., Defendants',
now pending in the United states District Court for
the District of Montana, an order was duly made or
ziven by and in said Court on the 7th day of June,
1949, reguiring that the County of Sweet Grass of
the State of lMontana, be joined as a party in said
action,

ind after conaidering sald matter, and
being duly advised in the premises,

IT IS HEREBY RESOLVED: That the County of
Sweet Grass, of the State of Montana, declines to

join in the aforesaild action as a party plaintiff,

STALE OF MONTANA, )
( ss.
County of Sweet Grass. )

Wie hereby certify that the foregolng 1s a

true and correct copy of a resolution adopted by
unanimous vote of the Board of County Commlissioners of
Sweet Orass County, Montana, at a special meeting
regularly called, noticed and held on June 28th, 1949,

Dated: June 28th, 1949.

Cnairman/or vhe board of County
ATTEST: Comniggioners of Sweet Grass County,
Mont
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Urited States Bepartment of Justice

UNITED STATES ATTORNEY
FOR MONTANA

Billings, hiontana
June 24, 1949

Mr. C. G. Kegel, Deputy
U. 8. Distriet Court
Federal Building

Great Falls, Hontana

Re: U. §S. v. Paul L. Van Cleve, Jr.,
et _al.

Dear Keg:

inclosed please find original amended
complaint as directed to be filed by the
Court when the hearing was held in Great
Falls on June 7th,

Please advise us of the date of filing. -

Also, enclosed please Tind a copy of the
amended complaint, and we ask that you issue
summons and deliver the summons and ©ne copy
thereof together with one copy of the complaint
to the lfarshal for service upon the Chairman
of the Board of County Commissioners of Sweet
Grass County, liontana, who have offices in tne
courthouse in the City of Big Timber, llontana.
Copies of the complaint are belng malled 1o the
sttorneys for the other defendants and no newv
summons need be served upon them.

Very truly yours,

Frankln } F ik
FRANKLIN &. T:MB
Falinm assistaat J. . attorney
Enclosures 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MOWTANA
BI LIINGS DIVISION
UNITED STATES OF AMERICA,

Plaintiff
? AMBNDED COMPIAINT

No. /078 __
PalL L. ValN CLEVE, JR.;

THE VaN CLEVE COMPANY, INC. -
Tz o CIETS SORGY, TN, gy s 257/
SWEET GRASS COUNTY, MONTANA, A Wt e

a quasi-municipal corporation, 9

V. :

Defendants.

— o wm ==

COMES WOW United States of America, by and through
John B. Tansil, United States Attorney, and Franklin A . Lamb,
Aissistant United States Attorney, in and for the Distriect of
Nontana, and for its first cause of action complains and
alleges:

I

That this is an action brought by the United
states of America pursuant to the provisions of Rule 57,
Federal Rules of Civil Procedure, and Title 28, Section 2201,
U.S.C.4., because there is an actual controversy now exist-
ing in respect of which the plaintiff needs a declaration of
rights by this Court.

- II

That the Van Cleve Company, Inc., is a corporation
duly organized and authori_zed to do business under the laws
of the State of Montana, with its principal place of
' bugsiness at Melville, Montana.
1 I1I
i That the defendant Swest Grass County, Montana, is
ia quasi-municipal corporation duly created and organi zed

{

T. & QOFEANUIST FLNTING GFRICE




T PR ST AR SRR SR

)

ealile

Fleproduced at the National Archives &.

)

16

17

13

29

30

31

32

T—1404

:12, znd through and across Seections 1, 2, 3, 4, 5 and 6 of

under and by virtue of the laws of the State of lMontana, and
by prior order of this Court was declared to be a necessary

party to the full and final disposition of the issues in this
cause; that the sald defendant was requested by the plaintiff,
United States of iAmerica, to join as a party plaintiff in this
cguse, and at a speclal meeting regularly called, noticed and
held on June 20, 1949, by a resolution then duly and regularly
adopted, the saild defendant Sweet Grass County, Montana, re-
fused to joln as a party plaintiff herein, and therefore said

county is nemed herein as a party defendant.
IV

That the plaintiff was at all times herein men-
tioned, and now 1is, the owner of large areas of public lands
situated in Township 2 North, Ranges 11 and 12 Zast; Townsnips
d and 4 Wortlh, Ranges 10, 11 and 12 £ast; Townships 5 and ©
North, Ranges 9, 10, 11 and 12 East; and Township 7 liorth,
Ranges 9 and 10 East, lontana Principal Meridian, in Park,

Sweet Grass, Meagher and Wheatland Counties, liontana, con-

stituting the Crazy Mountalns Division of what was formerly
the Absaroka, now the Gallatin National Forest, established
under authority of and pursuant to 4Lcts of Congress.

7

That at all times mentioned herein there has
existed and there now exists a public highway, viz., a road
and trail in and along the canyon of Big Timber Creek enter-
ing sald Crazy Mountains Division of said national forest
across the east boundary line thereof on the east line of the
IiE% of the NEg of Section 12, Township 3 Worth, Range 12 East,

and extending westerly through saild NE& of the Nii of Section

said township and range, and thence westerly, then northerly

to a point near the ceder of Township 4 North, Range 11 East

-2
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where it joins the Sweet Grass Trail situated in-‘the Sweet

Grass Canyon in said Crazy Mountains Division of said national
forest, which said highway and trail, except for the acts of
the defendants hereinafter complained of, has provided and
now provides the .only means of access to that part of the
said Crazy Mountains Division of said national forest within

and adjacent to the canyon and drainage basin of Big Timber

Creek and the upper drainage of Sweet Grass Creek necessary
in the protection, use and administration thereof by the
agents and employees of the United States of America, pur-
suant to the laws of the United States and the regulations
of the Secretary of agriculture relating To the protection,
use and administration of the national forests.
VI

That the United States has a special right, title
and interest in said highway and trail and all parts thereof,
including the parts thereof situated upon lands now owned by
the defendants, amounting to an easement and right-of-way for
said purposes by reason of the facts that said road and trail
were established upon said land when it was in part public
land of the United States of america and in part in the owner-
shiip of tine Worthern Pacific Raillroad Cowpany, and its suc~
cessor in interest, the Worthern Pacific Railway Company,

which said railroad company and railway company dedicated the

samne as a public highway, which was appropriated by the
United States and the general public prior to the issuance of
any patents therefor, thereby reserving unto l1ltself and the

general public said public highway, road and trail, and by

reason of the fact that the United States and its permittees
and the public have for more than 50 years used said road and
trail for said purnoses and the United States has, during

said period from time to time, expended upon said road and

—05*
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g 1 trail moniss wnprorriated by the Congress, for its construc-
‘—; 2 tion and maintenance to the end that it might serve said pur-
2
% 3 peses; and the United States in common with the public is
fﬁ, 4 entitled to the possession of ths right-of-way for said high-
B
§ ‘LZ_; 5 viay and that the Same'ls necessary for the protection, use
3 &
gf; £ 6 and sduwinistration of the national forest and other property
; 7 of the United States.
8 VII
9 Tiiat since the year 1940 and up to and including
10 the present time, the defendants have maintained gates across
11 the said road and trail and have, at will, kept said gates
12 locked, and attempted to exercise dominion and control over
13 the sawe, and have maintained ani do now maintain signs
14 therson and adjacent thereto claiming and identifying said
15 roud and trail as g private road and trail and prohibiting
16 the use thereof, and have threatened and continue to thresten
17 To restrain and interfere with its free usage, thersby re-
13 striefing and preventing the free and unimpeded use and main-
19 tenance of said road and trail by the servants, agents and
20 employees of the United States engaged in the protection, use
21 and administration of the said Crazy Liountains Division of
22 the said né.tional forest as required by law and the regulg -
23 tions of the Secretary of 4Lgriculture, and by reason of said
24 conduct on the part of said defendants, the defendants have
25 restricted and prevented the free and unimpeded use and
2 |maintenance of said road and trail as the sole means of
a7 raccess to the property of the United States, to said plain-
28 ‘tiff's injury and damage.
5 ‘ VIII
30 I That by reason of the conduct and acts of the de-
31 i fendants, an actual controversy exists between the defendants
32 fand the Uni ted States of America concerning the free and
T~1504
4~
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unimpeded right of usage and maintenance of said public high-
way, road and trail and concerning the status and character

thereof.

COMES NOW the United States of America and for its
second cause of action complains and alleges:

I
That this is an action brought by the United

States of America pursuant to the provisions of Rule 57,

Federal Rules of Civil Procedure, and Title 28, Section 2201,
U.5.0.A,, because there is an actual controversy now existing
in respect of which the plaintiff needs = declaration of
rights by this Court.

IT

That The Van Cleve Company, Inec., i1s a corporation
duly organized and authorized to do business under the laws
of the State of Montana, with its principal place of business

at Melville, liontana.

IIT

That the defendant Sweet Grass County, Montana, is
a quasi-municipal corporation duly created and organized under
and by virtue of the laws of the State of Montana, and by
prior order of this Court was declared to be a necessary party
to the full and final disposition of the issues in this cause ;‘
that the sald defendant was requested by the plaintiff, United
States of .America! to join as a party plaintiff in this

cause, and at a speclal meeting regularly called, noticed and
held on June 20, 1949, by a resolution then duly and regularly

adopted, the said defendant Sweet Grass County, Montapa, re-
fused to join as a party plaintiff herein, and therefore said

county is named herein as a party defendant.

W & GOTERNNENT PANTING UFFIGE
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6 of said township and range, and thence westerly, then

Iv

That the plaintiff was at all times herein men-
tioned, and now is, the owner of large areas of public lands
situated in Township & North, Ranges 11 and 12 Bast, Town-
ships % and 4 North, Ranges 10, 1l and 12 Bast; Townships 5
and 6 North, Ranges 9, 10, 11 and 12 East; and Township 7
North, Ranges 9 and 10 East, Montana Prineipal Meridian, in
Park, Sweet Grass, lMeagher and Wheatland Countiles, Montana,
constituting the Crazy liountains Division of what was former-
ly the Absaroka, now the Gallatin Wational Forest, establisheq

under authorlity of and pursuant to Acts of Congress; that the

United States of america, on behalf of the general public of
the United States, has constructed, created and developed
recreational areas and camp grounds, parks and facilities on
and in the immediate vicinity of the above-—described public
lands for the general usage and enjoyment of that portion of
the Gallatin Wational Forest by the public at large.

v

That at all times mentioned herein, there has
gexisted and there now exists a public highway, viz., a road
and trail in and along the canyon of Blg Timber Creek enter-
ing said Crazy Mountains Division of sald national forest
a cross tihe =ast boundary line thereof on the east line of the
Nz of the Wi of Section 12, Township 3 North, Range 12
Last, and extending westerly through said NE} of the Wiy of

Section 12, and through and across Sections 1, 2, 3, 4, 5 and

nortnerly to a point near the center of Township 4 North,
Range 11 Zast where it joins the Sweet Grass Trgil situated

in the Sweet Grass Canyon in said Crazy Mountains Division of

said national forest, which said highway, road and trail,

except for the acts of the defendants hereinafter complained

-6

V. B SOVIMMENT VRINTNG OPFLCH




Reproduced at the rational ArChives &-

10

11

12

13

14

15

16

17

18

19

20

21

22

29

30

31

32

T==1404

of, has provided and now provides the only means of access to
that part of the said Crazy lLiountains Division of said
national forest within and ad jacent to the canyon and drainags
basin of Big Timber Creek and the upper drainage of Sweet
Grass Creek for the use by the general public at large of the
recreational areas, camp grounds, parks and facilities of
said national forest, and the general usage and enjoyment

thereof as provided by the United States of America on behalf

of the general public at large pursuant to the laws of the

United States and the regulations of the Secretary of Agri-
culturs relating to the protection, use and administration of
the national foresté.
VI

Theat the United States, for and on behalf of the
public at large, has a special right, title and interest in
sald highway and trail and all parts therecf, including the
parts thereof situated upon lands now owned by the defendants,
anounting to an easement and right-of-way for sald purposes
by reason Of the facts that said road and trail were estab-

lished upon said land when it was in part public land of the

United States of imerica and in part in the ownership of the
Northern Pacific Railroad Company, and its successor in
interest, the Northern Pacific Railway Company, which said
railroad company and railway company dedicated the same as a
public hi ghwéy, which was appropristed by the United States

andé the general public prior o the issuance of any patents

therefor, thereby reserving unto itself and the general pub-
lic gaid public highway, rocad and tralil, and by reason of the
fact that the United States and its permittees and the public
have for more than 50 years used said road and trall for |

sald purposes and the United States has, during said period

from time to time, on behalf of itself and the general public,

-7~
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gates along said highway, road and trall, and have maintained

expended upon said road and trail monies appropriated by the
Congress, for its construction and maintenance to the end that
it might serve said purposes; and the United States in common
with the public is entitled to the possession of the right-of-
way for said higis.way, road and trail and that the same is
necessary for the protection, use and adminlstration of the
national forest and other property of the United States, and
as a hecessary way of access to the recreational areag, camp
grounds, parks and facilities and all areas ad jacent thereto

in said national forest, by the general public at large.
VII

That since the year 1940 and up to and including
the present time, the defendants have waintained gates across
the said highway, road and trail and bhave, at will, kept said
gates locked and have refused and do now refuse to permit

members of the general public at large to pass through sald

and do now maintain signs thereon and adjacent thereto claime
ing and identifying sald road and trail as a private road and
trail and prohibiting the use thereof, and have exercised

d cninion over the same, thereby restricting and preventing

the free and unimpeded use and maintenance of said road and

trail by the general public at large as a means of access O

the recreational areas, camp grounds, parks, facilities and
areas immediately adjacent thereto as provided by the Unlted
States of America on behalf of the public at large and itself,

then engaged in the protection, use and administration of the

sald Crazy Mountains Division of the said national forest as
required by law and the regulations of the Secretary of
Agriculture, and by reason of said conduct on the part of
said defendants, the defendantshave restricted and prevented

the free and unimpeded use of said public highway, road and

8=
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% 1 trail as the sole means of access t0 the above-described 3:,_3
é 2 'property, to the injury and damage of the public at large and ‘%
% 3 the United States of America, and have deprived the United %
i‘g 4 iStates of America of certain revenue paid by members of the %
‘é 5 l;p ublic in the usagé of said national forest. %
£ 6 | VIII g
7 That by reason of the conduct and acts of the de-
$ fendants, an actual controversy exists between the defendants
9 and the United States of America on behalf of the general
10 public at large, as well as itself, concerning the free and
11 unimpeded right of usuge and meintenance of sald public road
12 and trail and concerning the status and character thereof.
13
14 WHEREFORE, plaintiff prays:
15 1, That an injunection be issued out of this court
16 directed to the defendants and their employees, attorneys,
17 agents and those acting in concert with them or any of then,
18 irestraining and enjoining each of them, during the pendency
19 of this action, from exercising or attempting to exercise any
20 dominion or c¢ontrol over gaid highway, road and trail, and
21 from maintaining any form of gates, locks or chains inter-
22 fering or tending to interfere or impede the free usage of ths
23 public road, highway or trail, or the gates situated thereon,
24 ‘by members of the general public or servants, officers, em-
25 | ployees or agents of the United States of America, and from
26 maintailning signs of any character importing to convey the
27 meaning or impression that said public road, highway and
23 trail is a private road, highway and trail or that travel
29  thereon or usage thereof is in any manner prohibited or re-
30 | stricted, and that the temporary injunction heretofore issued
31 by the above-entitled Court in this cause be continued 1n
32 ! full force and effect during the pendency of this action,
T ’! Q=
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o, That judguent be entered herein declaring said
road, highway and trail to be a public road, hi ghway and
trail, and as such & right-of-way upoi, over and across the
1 ands owned OF controlled by the defendants, and that the de-
fendants upon the final determination of this action be per-
manently re strained and enjoined from doing any act or thing
tending to interfere in any manner with the free and unlm-
peded usage of said road, hlghway and trail by members of the
general public at large, and officers, servants and employees

of the United States of America, or from maintaining any

gates thereon Or signs upon sald public highway, road and
trail or anywhere 1l the vicinity thereof importing to con-

vey the meaning or impression that said highway, road and

trail is a private highway, road and trail or that travel

therson Oor usage tpereof is in any mannel prevented or re-

stricted, and from exerclsing oOr attempting ©O exercise any

dominion or control over saia public highway, road and trail.
%. That plaintiff have judgme nt for jts costs of
suit and for sueh other and further relief and orders as may

be just and proper.

JOEN B. TANSIL
Uni ted States Attorney

e ss TEL b~

Tssistant united States Attorney

-10-
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I Ths UWITEZD STLTE5 DISTRICT COURT
FOR THZ DISTRICT OF iOHT.LNA

BLLLILGS JIVISTICK

Ul D 837.TE3 CF «4slICLh,

GOVERNLLINT
WBMORAIDUL I SUPPORT
OF_LIOTICH ¥OH CONTSLPT

—t

Plaintiff,

'

V.

Civil %o. 1098

PoUl Lo Voo CudVd, JR., and
Tol Vel ClaVe COLP.Y, THC.,
& corpolration,

Jefendants.

This matter came on for hearing hefore thie Court ot
Great Falls, Montana, on June 6, 1949, upon the plaintiff's
motion to find the defendant Paul L. Van Cleve, Jr. and The
Van Cleve Company, Inc., & corporation, gullty of contempt of
tiils court by reason of certain conduct in violation of the

prelimineary injunction issued herein on the 18th day of

Hovember, 1948, and upon the Government's notion to enlarge

|

the terms of the preliminery injunction by reason of certain
conduct of tne delfendants which directly interfered with the
efforts of Govermnent oificials in the conduct of their
officicl duties.

In november 1948, the Government witnesses testi-
Tied to the physical conditions found which restricted and
interfered with the use of the BFig Timber Canyon road wand
traill Dy members of the public, and incidentally interfering
with 1ts use by officials of the Government. The Court
theresupon, at the conclusion of the hearing, issued its pre-
liminzry injunction, the restraining part of which is as

.

follows:

"You hereby ars restrained and en-
Joined pending thz determination of this
action from maintaining any locked gates

T. B BUTEENLEST FRIFTING CRACA
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or signs of any character which tend to
interfere or impeds the free usage of
Big Timber Canyon road or trail through,
over and upcnh the property owned by you,
the salid defendants, or either of you,
or any signs that import to convey the
meaning or impression that said road or
trail is a private road and trail and
that travel thereon or usage thereof is
in any manner prohibited or restricted.m

For the purpose of this Liemcrandum, we will discuss
the Government's motions separately, although this may re-

sult in some repetition of facts proven.

HOTION FQR CONTHVPT

Prior to the issuance of the injunction on Fovember
1o, 1948, a cnaln was maintained by the defendants held to-
gether by a lock whileh, according to the testimony of Govern-
ment witnesses, was looped over the pole of the vortal gate
in such a manner that the same could be readily lifted from
the gate but which, the witnesses testified, definitely con-~
veyed the lmpression that the same was locked. TIn addition
thereto, the defendants maintained three or four signs
nailed on the posts of t'né portal gate and upon the weoden
Sign over the portal, which signs contained printed words of
"o Trespassing' and penciled writing of the defendants ad-
vising them to stay on the road to Half Moon Park and stating

that it was a private road.

The condition found at that time is clearly shown

in Government &xhibits Nos. 1, 2 and 3 introduced on

Wovember 18, 1948 (T. 58}. The defendant states (T, 99) that

the gate was locked on November 18, 1948, at the time the
?injunction was 1ssued but no evidence to that effect was
;in’croduoed by the Government at that time.

After the service of the Writ of Injunction upon

the defendants, the defendant states (T. 91, 93-95) that he

-2
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unlocked the gate replacing the lock in the chain and looping
!it over the gate as shown in Z2xhibits Wos. 1, 2 and 3 of

Tovember 1948 and Government Zxhibit No. 1 of June &, 1949,
| 4nd removed from the gate the signs containing the penciled
words "Private Road” and replaced the same with a printed

sign "Positively No Trespassing”, on which the defendant

| wrote "Positively Wo Trespassing on Either Side of the Road
From Eere to Half ioon Park" (T. 83)., In addition thereto,
the defendant plzced a no trespassing sign a few yards inside
the portal gate and a sign on posts ad joining the gate at the

Van Cleve buildings "No Trespassing" (1. 37). This condition

existed until June 2, 1949, when the defendant removed the

portal sign after the acts of conduct concerning which the

Government complains {T. 92~93).

It will be recalled that the Court, at the conclu-
sion of the injunction hearing November 18, 1948, stated that
it was clear that the existence of the chain and lock as it
jwas looped over the gmate, definitely conveyed the impression

[
i
H
i

to any member of the public approaching the gate, when con-

sidered in connection with the "o Trespassing" signs, that
travel on the road through the gate was prohibited.

The evidence of the Government clearly discloses
that the condition of the chain and lock has remained exactly

the same as it was prior to the issuance of the injunction

at all times up to the present hearing, and particularly in

'November 1948, January 7, 1949, and .pril 21, 1949 (T. 38,

58-59) .

As far as the signs are concerned, the only change
;was a removal of three signs that existed in November 1948
%whioh contained the printed words "No Trespassing " and the
replacement of 2 sign containing the printed words "Positively

‘No Trespassing”., On the signs found in November 1948 and in
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Tamuery, April and May, 1949, the defendant had written in
pencil words of caution to the public which, at all times,
were substantially the same except the omission of the words
"Ppivate Road". It is clear from examination of Government's
BExnibits Nos. 1, 2 and 3 of November 1948, and Government's
Exhibits Nos. 2 and 5 of June 1949, that any persoi approach-
ing the portal gate 1n an automobile could not read the pen-
ciled notations of the defendant, and in fact would be con-
fronted with exactly the same situation and appearance of the
gate in June 1949 that he would have found in November 1948.
An eXamination of Government's Exhibit No. 5 of June 1949

ciearly shows the difficulty and the improbability of any

member of the traveling public deternmining the penciled writ-
ing and it 1ls very improbable that they would, in fact,
alight from the car and-attempt to travel upon the road
through the portal gate.

It is very apparent that the defendant has
attempted to "split heirs™ in the wording of the preliminary
injunction an@d by a carefully conceived plan of operation has

attempted to technically avoid the restrictive terms of the

injunction and yet for all practical purposes accomplish the
same purpose and create exactly the same impression to the
traveling public which the Court was attempting to aid by the
jasuance of the preliminary injunction.

This, in the mind of counsel for the Government, 1s
more contemptuous of the order of this Court than an.outright
{ntentional violation of the injunction, and we feel sincerely
that the defendant should not be permitted to continue this
course of conduct and that he should be punished for his

actions in the past.

b
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EWLARGELENT OF TBRMS QF Il JJUNCTION

Tt will be recalled that covernment witnesses in

‘ovenber 1948 testlfled that there had not been an extensive

|
|
3

obstructn.on by the defendant preventing the covernment offi-

'

|

‘1%9 a Government road maintenance crew entered the Gallatin

| ‘stional Forest through the portal gate for the purpose of
!
'necessary repair of the road in order to make travel thereon

-

&

sossible by members of the public, Government officials and
fire control crews. sfter working a portion of the ro ad from
the portal gate through the gate at the Van Cleve buildings
and into Section %, the operator of the road grader was
stopped by the defendant Pgul L. Van Cleve, Jr. in a very

.busive and obscene manner. This conduct oa the part of the

defendant is clea:bly set forth on pages 13-16 of the tran-

secrint. In addition thereto, the defendant threatened to

iobtaln his gun and keep the road meintenance crew of £ the

road (T. 18, 535-54)., .t the time of his conversation with
defendant picked up a large rock and threatened the operator

of the crew with the same. Thereafter and on May 22, 1949,

the defendant again appeared on the road carrying an un-
sheathed high-powered rifle which 1t was very apparent was
in furtherance of the threats conveyed to the road crew two

days previous (T. 38539, 61).

After abusively and obscenely obstructing and

' threatening the operator of the road grader, the defe ndant
| _

|th'=n drove Lo the upper gate located on Covernment-owned land
|
'and remove the Government truck from the area as he was geing
i

'to lock the gate even 1f such action would be deemed in con-

,tempt of this court, and that if the road crew did not leave

-5-
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|'01c,ls in the performance of their duties. However, on May 20,

the grader operator, who was the foreman of the road crew, ths

‘(T 32-%5) and ordered the Covernment crew to leave their wory
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they would have to walk out from the area (T. 16-22). 1In
fact, as shown on Government's Exhibit No. 3, the upper gate
is thirty feet from property owned by the defendant and the
truck at the time the defendant ordered its removal was
located entirely upon Government property and the maintenance
crew was sengaged in work entirely on Government property (T.
22, 3%-35),

Thereafter, the defendant abusively and contemp-
tuously telephoned the supervisor of the Gallatin National
Forest and advised that the road crew had been run out of the
area and that if they went back someone might be hurt (T. 53-
54),

all of the Government witnesses testified concern~
ing the necessity for the maintenance work which was be ing
performed when prevented by the defendant, as the road was in
such condition that passenger' vehicles could not safely tra-
vel over the road and that the same was deemed necessary in
the fire control and prevention work in that arsa of the

Gallatin Wational Forest (T, 51-53, 41-42, 59, 65).

The maintenance crew at the upper gate were in the
act of cutting timber for the purpose of constructing a
cattlé guard to be situated entirely upon Government land
(T. 18, 63}. It was shown that the defendant had been ruining
Half Moon Park by permitting his livestock to trespuass thereon

and that the Government officiais desmed it necessary for the

protection of said camp grounds that a cattle guard be con-
structed to prevent the livestock of the defendant from
destroying the enjoyable usage of this area by the public
(T, 64).

Although it was not directly material to the
motions then before the Court, evidence was introduced con-

cerning the maintenance of the road, both inside and outside

-6-
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the boundaries of the Gallatin National Forest. It was
shown briefly that repair work had been conducted by the
Government on the public road within the boundaries of the
Gallatin National For_est from at least 1925 to 1940 when the
defendant locked the gates mweventing further maintenance
work (T. 66-67)., In addition thereto, witnesses testified
that they had examined the records of Sweet CGrass County,
kontana, showing that county funds had been expended from
about 1¢13 to 1923 upon the Big Timber Canyon road (T. 68).
The county maintains the road to the boundary and the Govern-
ment maintains the road inside the National Forest (7T. 46-47,
75+76), as is customary in most national forests where the
Government normally maintains the roads within the forest
boundaries and the state or county mé.intains the roads to ths

boundary.

In addition t‘:iereto, the Government offered as
supporting evidence Bxhibit ﬁo.' 4 which was a deed from the
JNorthern Pacific Rallway Company to the defendants clearly
disclosing an easement to the public for the public roads
existing at that time over and across all of Section 3, Town-
ship 3 North, Range 12 East. This is the section on which the
road grader was working at the time the defendant ordered its

removal and was the location of the most dangerous part of

the road definitely needing repair work in order to enable
any normal form of traffic to Half Moon Park (T. 79, 41, 59-
61).

On the Government's motion for contempt the tran-

script clearly shows that for all intents and purposes the

signs, gates, locks and chains were primarily the same at all
times after the injunction was issued, and that the defendant

cunningly and adroitly attemnted to avoid the intent and

-
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purposes of the order of this Court andé by such conduct is
definitely in contempt of the order of thls Court dated
Wovember 18, 1948, and should be punished accordingly.
Becauge of the defendant's conduct on May 20 and
22, 1949, when the defendant obscenely and abusively prevented

the operator of the road grader from continuing the work as

‘o rdered by the Government and by his threats of physical

violence to the operator of the road grader, as well as to
the crew at the upper gate then attempting to construct a
necessary cattle guard, the function of the United States
Govarmment in its duties in the Gallatin National Forest have
been restricted, pronibited and obstructed by the deferdant
t hereby preventing the maintenance work deemed nscessary and
tending o incregsse the difficulty of fire control and fire
pravention steps in the Gallatin Wational Forest. The
defendunt's threates of physical violence were demonstrated
by his seizing a large rock and holding the same in a
threatening manner, and hls later appearance at the scene of
the work with an unsheuthed rifle which he had previously

t hreatensd to use. In addition thereto, ne threatened to
lock the zute even 1T it was 1n contemnpt of this Court.

This conduct on the part of the defendunt makes it
necessary to enlarge the terms ~f the injunction in ordsr o
enablie the Covernment officials to carry out the work dsens
necessury andl 2ssentlal in This particular area.

""7—'_-| 1
Wi 2

i
txj

0R=, the Government renews 1ts wmotions to

P find the defendant gulliy of contempt of this Court aad re-

e

ussting that the terms of the preliminary injunction here-

tofore issued be enlarged regquiring the defendant to resove

“the chalns and locks from the gates and all signs therefrom

and to refrein frowm any interference withh the maintenance of

the road from the boundary of the Gallatin Wational Forest to

-5
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1 Ealf tioon Park, and the construction of the cattle guards,

9 culverts and other things deemed necessary in the performance

3 of Government functions.

Respectfully submitted,

R

JOIm 3, TSI L
United States Attorney

g Cy:)mi,éd.,,éxfw/-

T ssistant united oStates attornsy

o]
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G1BSON, FITZGERALD & BODINE

Law OFFICES
FRED L.GIBSON

DAVID B. FITZGERALD 127 NOCRTH MAIN STREET TELEPHOGNE 18

RICHARD A BRODINE L|V|NGSTON. MONTANA

July 5, 1949

Clerk of the United States District Gurt
Great Falls, Montana

Dear Sir:

Enclosed herewlith find answer of Paul L. Van Cleve, Jr.,
and The Van Cleve Company, Incs, to the amended com-
plaint of plaintiff in the case of United States of
America, plaintiff, vse Paul Le Van Cleve, Jre., et al.,
No. 1095, which please file in the cause.

I am not sure whether the flle in this cause 1is kept
at the Great Falls office of the clerk or at Helena,
but I assume that the file 1is in Great Fallse.

We are serving coples of the answer upon the United States
Distriet Attorney today and he will, no doubt, accept
serviee by letter.

Very truly yours,

GIBSON, FITZGERAID & BODINE
FlG:]s

o Tk Bl

Answer of Paul L. Van Cleve, Jr.,
et al.
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1 1,
.::% 2 iN THE DISTRICT COURT OF THE UNITED STATES
£ 3 IN, 4, FOR THE DISTRICI OF MONTANA
0 o9 s
§ 4 ?uw:\\‘i‘i}?;\@‘*“’ BILLINGS DIVISION FIL.E
2 LAt A ’
g 5 uv°‘\:§eé"°ﬂf JUL 7 -1949
auo Q\Q:. -Y"Ng ‘
S® UNITED STATES OF AMERICA, g M. H. WALKER, Clerk
oW
i Plaintiff, g BY%T
) paul L. Van Cleve, JTe,
o | pavL L. VAN CLEVE, JR., and ) and
THE VAN CLEVE COMPANY, INC., ) The Van Cleve Compa.nyinlnc.,
10 || a corporation; and SWEET ) To Amended Complain®
GRASS COUNTY, MONTANA, & ) No. 1098 -
11 | guasi-municipal corporation, %
12 Defendants. %
13 \
14 | Come now Paul L. Van ¢leve, Jr., and The Van Cleve Company,
\ Inc., a corporation, two of the defendants in the above
15 || entitled action named, and answer plaintiff's amended
\ complaint as follows:
16 \l
17% FIRST wﬂmmmmmgﬁm=
18 H For their rirst defense to the first cause of
19 ',\ action set forth in said amended complaint said answering de
20 ! fendants -admit, deny and allege as follovs:
o :
22 Admit that this is an action brought by the plain-
23 | tiff pursuant to the provisions of Rule 57, Federal Rules of
24 | civil Procedure, and Title 28, Section 2201, U. Se Co A
25 11
26 Admit the Van Cleve Company, Inc., one of the
27 | answering defendants, is a corporation duly organized and
28 || suthorized to do business under the laws of the State of
29 || Montana, with its principal place of business at Melville,
30 | in said statee
31 I1I
52 Aver that Sweet Grass County is a political
FITZGERALD AND
BODINE
LIVINGSTON, MONTANA -l-
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FITZIGERALD ANMD
BODINE
ATTORMEYS AT LAW
LIVINGSTON, MONTANA

s a1rected that The Board of County Commissioners of sald

division of the state of Montana. Deny that the order of
the court referggdé Jo in paragraph IIT of sald first cause

of act%w°bf\%e amended complaint directed that said county

nv"“ ’3"’\

ub‘g\"pmfﬁ"s a pérty defendant herein, but aver that said order

Sweet Grass County be made defendent herein. Admit that
plaiﬁtiff requested said county of Sweet Grass to join it as
party plaintiff in this action, and that said county, acting
by and through its Board of County Commissloners, refused
to join in the said action as a party plaintiff.
IV
Admit the allegations of paragraph IV of the first
cause of action in said amended complaint contained.
v
Deny the allegations of paragraph V of sald first
cause of action in said amended complaint contained, and
specifically deny that the road referred to Iin sald paragraph
is; or ever was, a publiec highway.
VI
Deny the allegations, and each and svery part there-
of, of paragraph VI of sald first cause of action in sald
amended complaint contalned, and specifically deny that
plaintiff has any easement or right of way for sald road
over or across any of the lands of these answering defendants,
or either of them, "in common with the publie", or at all,
and deny that there is any easement or right of way over any
lands of these answerlng defendants for said roade.
ViI
Admit that, not only since the year 1940, but at
all times since they have owned the lands over which said

road crosses, the answering defendants have maintained gates

—2-
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FITZGERALR AND
BODINE
ATTORHEYS AT LAW
LIVINGSTON, MONTANA

across sald road upon their said lands, and aver that gates
have been and now are, kept and maintained across sald road
where the same crogses the lands of said defendants, and that
such gates have beén so maintained by defendants, and thelr
predecessors in interest and title to sald lands, at all
times since said road has crossed said landse. Admit that
prior to the issuance of the temporary injunction herein on
November 20, 1948, defendants at certain times, locked one or
more of said gates, but deny that at any time, or at all,
they have interfered with the use of said road by the plain=-
tiff, or its officers, agents, servants or employees, but
aver that at such times as any of sald gates were locked the
said officers, agents, servants and employees of plaintiff

| were furnished with keys that opened said locks, or with the

| combination that opened the same, and that at all times said
plaintiff and its said officers, agents, servants and employ-
ees have had and do now have the use of sald road vhere the
same crosses the lands of defendants all by permission of
defendantse Defendants aver that plaintiff itself maintains
and has for long maintained & gate across said road where 1t
enters upon lands of plaintiff Iin Section 12, Township 3
North, Range 12 East of Montana Principal Meridian. Deny
that defendants maintain signs on sald road or adjacsnt
thereto identifying said road as a private road, but aver that
sald road is in fact a private road and not a public road,

and this defendants assert and maintaine.

VIII

Admit that an actual controversy exists between
plaintiff and defendants concerning said road; and aver*
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FITZGERALD AND
BODINE

ATTORNEYS AT LAW

LIVINGSTON, MONTANA

that the plaintiff asserts in this action that sald road
constitutes and is a public highway, and that defendants
deny sald assertiog.

| IX

Deny generally each and everyallegation in the
plaintiff's first cause of action set forth in its amended
complaint not herein specifically admitted or denled.

SECOND DEFENSE IO PLAINIIFF'S FIRST CAUSE OF ACTION:

For their second defense to the first cause of
action set forth in said amended complaint said answering de-
fendants aver that the said first cause of action falls to
state a claim agalnst sald answering defendants, or elither of
them, upon which relief may be granted.

IHIRD DEFENSE I0 PLAINTIFF'S FIRST CAUSE OF ACTION:

For their third defense to the first cause of action
set forth in said amended complaint said answering defendants
aver that the plaintiff has failed to join an indispensable
party to said action, to-wit: The board of county commis~
sioners of Sweet Grass County, Montana, which said county is
the county wherein the alleged public highway deseribed in
sald first cause of action is located, and this notwithstand-
ing the order of the court herein that plaintiff in its
amended complaint make said board a party defendant herelne

FIRST DEFENSE IO PLAINTIFF'S SECOND CAUSE OF ACTION:

For thelr first defense to the second cause of
action set forth in said amended complaint said answering de-
fendants admit, deny and allege as follows:

I

Admit that this is an action brought by the plain-
tiff pursuant to the provisions of Rule 57, Federal Bules of
Civil Procedure, and Title 28, Section 2201, U. Se¢ Cs Ae

Y
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FITZGERALD AND
BODINE
ATTORNEYS AT LAW
LIVINGSTON, MONTAMNA

II

Admit the Van Cleve Company, Ince., ,one of the
answering defendants, is a corporation du.ly organized and
authorized to do business under the laws of the State of
Montana, with its principal place of business at Melville,
in said state.

III

Aver that Sweet Grass County 1s a political
division of the state of Montana. Deny that the order of
the court referred to in paragraph III of said second cause
of action of the amended complaint directed that said county
be made a party defendant herein, but aver that said order
directed that The Board of County Commissioners of said
Sweet Grass County be made defendant hereine. Adnit that
plaintiff requested said county of Sweet Grass to Join it as
party plaintiff in this action, and that sald county, acting
by and through its Board of County Commlssioners, refused
to join in the sald action as a party plaintiff,

IV

Admit the allegations of paragraph IV of the second

cause of action in said amended complalnt contained.
v

Deny the allegations of paragraph V of sald second
cause of action In sald amended complaint contained, and
specifically deny that the road referred to in sald paragraph
is, or ever was, a public highway.

VI

Deny the allegations, and each and every part there-
of, of paragraph VI of sald second cause of action in said
amended complaint contalned, and specifically deny that
plaintiff has any easement or right of way for sald road

-
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over or across any of the lands of these answering defendants,
or elther of them, "in common with the publie", or at all,
and deny that there is any easement or right of way over any
lands of these an;.vaering defendants for sald roade.
VII

Admit that, not only since the year 1940, but at
all times since they have owned the lands over which sald
road crosses, the answering defendants have maintained gates
across sald road upon their sald lands, and aver that gates
have been and now are, kept and maintained across sald road
where the same crosses the lands of said defendants, and that
such gates have been so maintailned by defendants, and their
predecessors in interest and title to sald lands, at all
times since said road has crossed said lands, defendants
aver that they, and each of them, and thelr predecessors in
title to said lands now owned by them, have ever and do now
assert that saild road referred to in plaintiff's complaint is
a private road or way across defendants! lands, and that no
right to the indiscriminate use of or travel upon the same
now existes or ever has existed in the plaintiff, or in the
general public, or in anyone else, or at all; defendants aver
that such travel as has been had over said road has been by
the permission of defendants and their predecessors in title,
and admit that they have restricted and at times prevented
the free and unimpeded use and maintenance of said road
by the general public at large; admit that prilor to the
issuance of the temporary injunction herein on November 20,
1948, defendant at certain times locked the gates malntained
by them upon said road, but deny that at any time; or at
all, have they interfered with the use of said road by

plaintiff, its officers, agents, servants or employees and aver s«

b |
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that at such times as any of sald gates were locked, the

said officers, servants and employees of plaintiff were fur-
nished with keys that opened sald locks, or with the com-
bination that opened the same, and that at all times saild
plaintiff and its said officers, agents, servants and em-
ployees have had the use of said road where the same crosses
the lands of defendants all by permission of defendantsas
Defendants aver that plaintiff itself malntains and has for
long maintained a gate across said road where it enters upon
lands of plaintiff in Section 12, Township 3 North, Range
12 East of Montana Principal Meridiane. Deny that defendants
maintain signs on sald road or adjacent thereto ldentifyling
sald road as a private road, but aver that sald recad is in
fact a private road and not a public road, and this de-
fendants assert and maintaine
VIII

Admit that an actual controversy exists between
plaintiff and defendants concerning sald road; and admit
that the plaintiff asserts in thls action that said road
constitutes and 1s a publie highway, and that defendants
deny sald assertion.

X

Deny generally each and every allegation in the
plaintif{*'s second cause of actlon set forth in its amended
complaint not herein specifically admitted or deniede

2RCORD DEFENSE IO PLAINTIFF'S SECOND CAUSE OF ACTION:

For thelr second defense to the second cause of

actlon set forth in said amended complaint said answering de-

fendants aver that the said second cause of action fails to

|state a clalm against sald answering defendants, or either of

them, upon which relief may be granted.

=T
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THIRD DEFENSE TO PLAINTIFF'S SECOND GAUSE OF ACTION:

For their third defense to the second cause of action
set forth in said amended complalint said answering defendants
aver that the plaintiff has failed to join an indispensable
party to said action, to-wit: The board of county commis-
sioners of Sweet Grass County, Montana, vhich said county 1s
the county wherein the alleged public highway described in
sald second cause of action is located, and this notwithstand-
ing the order of the court herein that plaintiff in its
amended complaint make said board a party defendant hereine

WEEREFORE, defendants demand:

1. That plaintiff take nothing by this actlion.

2., That defendants recover their costs and dis-
bursements herein expended.

3+ That defendants have such other and further

rolief as to the court shall seem proper in the premises.

M[m -

W Mgﬁx/,{/
‘yffo&'neys for def%&
27 North Main St

Livingston, Monta
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United States of America, Heputy e
Plaintiff L SUMMONS
Y.
Paul L, Van Cleve , Jr.;
The Van Cleve Company, Inc., & corporation;
and
Sweet Grass County, Montana, a
quasi-municipal corporation,
Defendant s,
-

To the above named Defendant : Sweet Grass County, Montana, a quasi-municipal
corporation.

You are hereby summoned and required to serve upon John B, Tansil, United States

District Attorney, .and Franklin A, Lamb, Assistant United States Attorn

plaintiff’s attorneys, whose address is Federal Building, Billings, Montana,

an answer to the complaint which is herewith served upor you, within twenty days after service

of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will

be taken against you for the relief demanded in the complaint.

H.H.Walker

Date: June 25,1949, [Seal of Court]

Note.—This summons is issued pursuant to Rule 4 of the Fsderal Rules of Civil Procedure,
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Us 8. Ve Paul L, ﬁfan Clgve Jr. et al
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Form No. 282 -/%.%
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RETURN ON SERVIC QF WRIT
Wnited States of America, 7{-{9 |
$8: g
ceeeceeeeec—_ DisTrICTOF Montana : 0%
| %3
I hereby certify and return that I served the annexed Sumnonﬁ%:g _________________________________________________
2
¥,
e e on the therein-named _Sﬁaat_Gnas%%mmtgf_Montam_,__a.-_q.mai_-_-____
£ 0
—.mwieiapl corporation. ] ° gl

with copy of complaint attached thereto
by handing to and leaving a true and correct copy thereof/(vith JoF. Clark, Chairman of the Boerd

—-of County Commissioners for Sweet Grass County, Montera . ______________. S --personally

ot Big Timber .. . in said District onthe _6th - day of
July 1009 -

United States Marshel's

Fees. ...ccucvicinnorssinrses o J';_,O
Expenses ,W,mm s_.?l'_,.i. s

otaj'.-ug // g?f

U. 5. GOYERNMENT PRINTING OFFICE 16—17777
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GIBSON, FITZGERALD & BoDINE

LAW OFFICE S
FRED L.GIBSON

DAVID B.FITZGERALD 127 NORTH MAIN STREET TELEFHONE 18

RIGHARD & BOCINE LI1vVINGSTON. MONTANA

July 12, 1949

Clerk of the United States Distriet Court
Great Falls, Montana

Dear Sir:

Enclosed £ind brief of Paul L. Van Cleve, Jr., and

the Van Cleve Company, Inc., in the case of the

United States of America, plaintiff vs. Paul Le

Van Cleve, et ale., defendants, No. 1098, the brief

being in opposition to the plaintiff's motions '

ad judging Mr. Van Cleve guilty of contempt, and -
for enlargement of the terms of the temporary in-
Junction.

We are serving the same today upon Mr. Franklin Ae.
Lamb, Assistant United States Distriect Attorney at
Bill:ings, and he will acknowledge the service.

Very truly yours,

GIBSON, FITZGERALD & BODINE

%f@éﬂ A fy\:/é./z%,.

FLG: is
Enc.
Original brief.
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IN THE DISTRICT COURT OF THE UNITED STATES
IN AND FOR THE DISTRICT OF MONIANA
BILLINGS DIVISICON

UNITED STATES OF AMERICA, £ 098 v
Plaintiff,

Vs~ MEMORANDA OF PAUL L. VAN CLEVE, JR.,
ATD THE VAN CLEVE COMPANY, INC.,

PAUL L. VAN CLEVE, JR., and CONTRA PLAINTIFF'S MOTION

THE VAN CILEVE COMPANY, INC., FOR CONTEMPT AND TO ENLARGE INJUNC-

a corporation; and SWEET TION CRDER.
GRASS COUNTY, MONTANA, a
quasi-municipal corporation, giihed S 1/- /7"‘7

TN

The matters now bafore the court are the two motions

of plaintiff, f£irst, the motion to adjudge Mr. Van Cleve

Defendants.

N o S Nt St N Mool N N N N N N N

guilty of contempt for the alleged violation of the temporary

injunction of November 20, 1948, and s+ the motion to

enlarge the terms of said temporary injunction to restrain
defendants from preventing plaintiff doing grading and main-
tenance work on the road upon defendants' lands, and, third,
the motion of defendant Van Cleve to dismiss the contempt
proceeding because no evidence was recelved of any viclation
by defendant of the temperary injunction ordere
UPON THE CONTEMPT CHARGE.
The temporary injunction order which plaintiff

avers Mr. Van Cleve has violated, provides that it is made

order that the statu (a) g subie tte

action remainiunchanged until the final determination of the

actlion on its merlts Is had by the Courte." By it the de-
w "are restraipned and enjoined, pending the determina-

. -
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tion of this action, from
signg of any character yhich tend to interfere or Jlmpede the
free usage of Blz Iimber Canvon road or trail through, over

and_upon the property owned by vou, the gald defendants, or
elther of you,

ing or impression that said road or trail is a private road
or trail, and that travel thereon or usage thereof 1s in any

manner prohiblted or resiricted."
The plaintiff alleges that "continuously since the

issuance and service x x x of said preliminary injunetion,
said defendants have continued to paintain cks, chains, sizns
and gates which continue to interfere and impede the free
usage of the Blg Timber Canyon road and trail through, over
and upon the property owned by said defendants, agnd that sgld
locks, chains, sisns and gates convey the meaning and jmpreg-
8lon that said road and trail is g private road and trail
and that travel thereon and usage thereof 1s prohibited and
restricted." Pltffs. "Motlon to Cite for Contempt and for
Enlargement of Temporary Injunction"; pares 2 pp 1 & 2¢

The injunction order 1s to preserve the "status quo
of the subject matter of the action." That plainly is that
the road shall be left and used as it ‘was before the hearinge
The evidence before the court when the temporary injunetion
was ordered disclosed without dispute that at all times
since the earliest user of the road gates across the road
were maintained where it crosses the lands now owned by de-
fendantse And that persons going up to the timber over this
road were required to open and close the gates in their use
of the road. See testimony of Druckmiller and other witnesses
taken at Big Timber, Montana, July 16, 1947, under the

D
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order permitting plaintiff to take depositions to perpetuate
testimony for use in its contemplated action to obtain g
judgment declaring the road to be a public highway. So, to
preserve the status; quo we preserve the gates. Butz}gvidence
was adduced to show that in those older days the gates were
locked and so, the courts injunction order was that de~-
fendants should not maintain any "locked gates" to interfere
with the use of the road as it was wont to be usede

And consistently with this sltuation the injunction
order as to the maintenance of gates clearly 1s that de-
fendants shall not maintain "locked gates®.

On this the evidence is undisputed that the gates
have not been locked since the issuance of the 1njunction.
Mre. Van Cleve testifled that he went up to the dude ranch
upon his return home from the hearing at Helena when the
temporary injunction was granted and unlocked the gate and
tore down the two signs that indicated the road was a private
roade The forest reserve officials also admitted in their
testimony on the contempt hearing that at all times they went
up or down the road since the issuance of the injunetion the
gates were not locked. They passed through at all times with-
out interference. It is undisputed and in fact admitted
that the forest officials and employees of plaintiff have not
been interfered with or impeded in the use of the road.

Then, vwho, since the injunction order of November 20, 1948,

has been prevented from using the road? Not a single, salitary
individual of the great mass of men ove‘r which plaintiff

has herein assumed guardianship, under the name of the

“general publie™ - | has comeforward to say that he has been

prevented from using the roadé

=3=

FRED L. GIBSON, DAVID B. FITZGERALD & RICHARD A. BODINE




As a result of the temporary iInjunction the gates
on defendants lands have since issuance remained at all times
unlocked, and the signs that the road was a private road were

removed. The forest service officials and employees have

Reproduced at the National Archives &' ‘%ealt'sg

not been interfered with in their use of the road. They ad-

BB SR A SR e b

mit this and testified that they have never found the gates
locked.

No one has come forward to say that he has been
impeded in his use of the road. No one says he has turned
back from contemplated use of the road because of a gate, a
chain; a sign, or what note.

It is plain that nothing that had been done or
omitted to be done by defendants, from November 20, 1948, the
day the temporary injunction was issued, until May 20, 1949,
the day Mre. Van Cleve discovered that the plaintiff's officials,
employees and servants had four days earlisr made clandestine
entry upon his lands and were scarifying the soil and grad-
ing the road thereon, had caused the plaintiff to conceive
that there had been any viclation of the injunction ordere.
At such times as plaintiff's officials had gone to the forest
reserve they entered and left plaintiff's lands therein situate
through unlocked gates, and the two signs that prior to the
injunction order stated the road to be a private road had
been removeds Only the board over the gate at the entrance
to defendants lands with the name "Lazy K Bar Ranch", with

A
-0
g

a printed "no trespassing" card thereon appeared. And on

st Lo i

the printed card "No trespassing" appeared the writing that

REiry

warned users of the road not to trespass on the Van Cleve

A TR 4

lands through which the road passede. Nothing has disturbed

the equanimity of the plaintifif or its employees, or any

e
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menmber of the geperal public, insofar as the road here in-
volved was concerned, until on May 20, 191+_9, Mr. Van Cleve
found the plaintiff!s servants searifying and grading the road
on his lands. He concelved thils not to be a preservation

of "the status quo of the subject matter" of the case. He
stopped further work on the road on his land. Then and not
£111 then was the contempt charge brought charging that he

had viclated the order at all times from the d ate of its 1s-
suances

So it is patent that the inspiration of the contempt
charge brought against Mr. Van Cleve was his action in pre-
venting the forest service employess from further scarificatlion
and grading of the road where it crosses the Van Cleve landse

But the prevention of the road grading work on de-~
fendants' lands was, admittedly, not a violatlon of the in-
junction order. It was, in the language of the order itself;
Wthat the status gquo of the subject of the subject matter of
the action remain unchanged until the final determination
of the action on its merits."

Counsel for plaintiff admit that this is not a viola-
tion of the order and sc stated in his statement of the case
to the court upon taking up the plaintiff's motion.

And counsel, besides expressly stating that whatever
Mr. Van Cleve did when he stopped the grading work was not
in violation of the injunction, also further admits the
fact by seeking to enlarge the scope of the order to permit
the plaintiff to perform what he terms "maintenance work" on
the roade.

The evidence as to this trouble between Van Cleve

and the forest service employees then upon his land with road

-5-
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.machinery doing roéd work was to support the plalntiff's
motion to enlarge the terms of the injunction__ to restrain de-
fendants from interfering with such road work, referred tq in
plaintiffts motil‘m papers as maintenance work on the roade

Of thils we may advert briefly in that part of this
memoranda devoted to the motion to enlarge the scope of the
injunetion order. Before proceeding to that subject however,
we do feel impelled to say while on the subject of the al-
leged violation of the injunction order by Mr. Van Cleve,
that while he has meticulously observed the order, plaintiffts
servants have flouted it. But because_plaintiff was not
enjolned from trespassing on defendants lands, nor from
grading the road, constructing bridges as a part of the road,
or what not, the violation of the proprieties by 1its agents
and servants in clandestinely going on defendants premises
with road machinery to secarify and grade the road may not be
punished as a contempt. Plaintiff's conduct though is termed
by the courts "a gross abuse of the process of the courte!
It 1s said "where the purpose of the writ (Injunction) is
to preserve the existing status of property in 1itigation until
a final adjudieation may be had, 1t 1s a gross abuse of the
process of the court for plaintiff to disregard his own in-
Junction after having by means thereof tied the hands of his
adversary, and while plaintiff is not liable to punishment
as for contempt, the court has ample power otherwise to pre-
vent or redress such abuse, and may do so by ordering plaintifyf
to restore the property to defendant and to abstain from
any further interference with the possession thereof pending
suits" 43 C.J.S. p 101#; Pace 263.

And here it appears that beside the purpose of the

B
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injunction clearly expressed in the injunction order l1tself,
to preserve the status quo, Mr. Van Cleve and the forest
supervisor had, at least tentatively, agreed that no work
would be done on the road pending the actlone See testimony
of Mr. Urquhart, Forest Supervisor. And it is significant
that for years, not since 1940 according to Urquhart, the
forest service had done no work upon this roade

As to the right of defendants to warn against tres-
pass upon their lands we find that the statute of Montana
provides that "any person who shall hunt upon any inclosed
land or premises where there 1is posted in a conspicuous place
a sign or warning reading, "No hunting allowed on these
premises”", or a sign or warning reading, "No trespassing al-
lowed on these premises", shall be gullty of a misdemeanor®.
Sece 11482 R.G.Ms 1935,

Mr. Van Cleve took down the two signs that sald road
was a private road. He still had the right to post his lands
“Tn a conspicuous place! where prospective hunters, and others
should receive warning not to trespass thereon. He has not
violated the injunction order and is not gullty of contempte

ON T 0 0

The plaintiff and its agents, servants and employees
have not been impeded in their use of the road. They have
used it without let or hindrance. True they have of necessity
been compelled to open and close gates in entering and leav-
ing defendants' lands. But they have been compelled to open
and close the plaintiffts gate at the forest reserve entrance
before reaching defendants' property. That portion of the

using the road
public/has been compelled to submit to the same inconvenience.

Now the plaintiff asks that defendants be restrained

-] -
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"from maintaining any gates, locks, chains, signs or en-
gaging in any conduct x x x which might interfere or tend
to interfere or impede with (sic) the free usage or maintenance
of the x x x road :;md trail by the general publiec or the
officers, employees or servants of the Unlited States of
America.t

It is true that a gate across a road interferes to
some extent with the fres use of the roads But here we have
a road where such gates have been malntained at all times
since the first use of the roade The case for a publie high-
way thus far made by the plaintiff 1s contalned in the
depositions before the court taken to perpetuate the testi-
mony of the wltnesses deposinge The case is an attempt to
establish the status of the road as a publiec road created by
prescription. While we contend the case thus far made fails
in the attempt, if successful in the end, the prescriptive
right could be no greater than the past use gave. It is only
the land actually used for the road, for the prescriptive
period that may be taken from the gwner of the servient
property, and only to the extent of such usee

28 CeJ.9s p 751, par. 7% Ferguson v. Standlev, 89 Monts 489,
300 Pac. 24%s Lowry ve Carrier, 55 Mont. 392, 177 Pace. 796.

The extent of an easement obtained by pre;scription is
governed by the extent of the use for the prescriptive period.
s « ST ey, supra; LOowry ve Carrier, suprae.

S0, 1t appears that if the gates must be opened and
closed in order to use the road, such necessity is a condi-
tion of the alleged ecasement by alleged prescriptive use.

As to the mere presence of locks or chains upon the
gate, thers is no evidence before the court that such has

Interfered with or will hinder the use of the road.

8=
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The plaintiff's employees have not been turned back
by reason thereof. They fear them not. But the plaintiff is

very much concerned about the fishermen. The testimony of

A. J. Cramer, the ’Regional Law Enforcement Officer of plain-
tiff, discloses that the plaintiff's men were working hard on

a Sunday, May 22, 1911-9; to get the road graded so that fishermen
going up the road would not get their cars torn upe "It
concerned me quite a little right at that time that a bunch

of fishermen didn't get in there and get thelr cars torn

up", said the Regional Law Enforcement Officers

0f course, if the road is a public road the duty rests
upon the board of county commissioners of the county wherein

1t lies to protect and repair it. It was not the duty of

the United States to do so. It did not owe this to the fish-

ermen.

Notwithstanding the faet that the record ls devoid
of any evidence that any person, elther forest reserve employes
or anyone else; has been hindered or impeded in using the
road through defendants! landsi,%.hat any threat to prevent
such use has been made,the plaintiff wants the terms of the
Injunction enlarged to bring about the elimination of the

gates, the use of the chain loop fastened by a lock, the use

of any chain, and what not else. Although no prevention of

use, or threat thereof is shown, plaintiff intimates, but does
not clearly state the absurdity, that mayhap some timid

hunter or fisherman may approach the gate and, seeing that

the loop by which the gate 18 fastened consists of a chain

held together by a lock, shall deduce that he may enter

through the gate only by permission, and not having obtained

permission will turn back from his pursult of game, or abandon

_9..
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his hopeful intention of taking fishe

Méy the court prescribe that defendants may not
maintain gates as at all times they have been maintained? Not
on the record now ‘;aefore the court. If not, may the court

forbid the defendants the use as a gate fastener of a chain

loop tied by a lock? A lock suggests imprisonment and may
possibly seare the trimid hunter away. May the court forbid

the use of the chain loop absent lock joinder? A chain suge=

gests bondage. Must the new Injunction provide that the

loop for fastening the gate be a rope? Worse and worse, be-

cause there is plainly the suggestion of a hangman's kmot.

A wire loop might not be so fearful to the hunter and fisherman,

but it stlll suggests possibilities of entanglement. There

seems no alternative but to provide that, if defendants are
allowed to maintain the gates at all,
wlth a loop - .

they shall be fastened

of blue ribbon, probably blue, red is too
sangulnary a huee.

The request that the court shall minutely specify

the kind of gate fastener that shall be used is so absurd as

to demand an answer bearing some relation to the requeste

It 1s admitted that the maintenance of gates across

a road "conveys the meaning and impression" that such a road

i1s not a public road. That faet is - an important fact

that must be considered by the court when the trial of this
cause shall be hade.

For 1t is held generally, and specifically by Montana

that Y"the fact that the bassage of a road has been for years
barred by gates or other obstructions to be opened and closed
by the parties rassing over the land, has always been con~

sidered as strong evidence in support of a mere license to

~10-
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the public to pass over the designated way." Maynard ve
Bara, 96 Monte 302, 30 Pac. 2d 93
The evidence before the court upon the motion for
temporary :ma'unction in Nove 1948, consisted principally of
the depositions of witnesses taken at Blg Timber, Montana,
on July 16, 1947, "In the Matter of the Application of the
United States of America to Perpetuate the testimony of
J+ Ee Druckemiller" and other witnesses, and the said deposi~-
tions disclose that gates were at all times maintained across
the road on the lands now owned by defendants, which gates
pecple were required to open and close in going up the
Canyone
The matter is important here at this time upon the
motion to enlarge the terms of the temporary injunction to
prevent defendants “from maintaining anv gates, locks, chains,
signs or engaging in any conduct during the pendency of this
action which might interfere or tend to interfers or impede

(sie) with the free usage or maintenance of The Big Timber
Canyon road."

The injunction order made by the court in November

last adequately protected plaintiff and its employees

in thelr use of the road. It likewise protected the publie

in the use of the roade The order has been obeyed angd is

obeyeds The court certainly will not make an order that

wlll prevent the defendants from meking their defense in this

action that the road on their land is thelr road. They have

asserted that defense in their ansver herein on file. Must

they close their mouths to any utterance outside the court

room that the road is theirs? Yet this might be conduct

tending to frighten fishermern. When Galileo was enjoined from

=1ll=
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asserting his astronomical discovery, it is said that he
left the tribunal muttering to himself, "it does move." Unless
and until a trial on the merlts shall declare the road to be
a public highway we 'shall hear the defendants say "“it 1s not
a public road."
LI CLOOING

In closing it seems proper to advert to the general
position taken by plaintiff in this case. The purpose of the
suit is to declare the road to be a public road. If it is a
public highway, the state of Montana owns it and has entrusted
i1ts care and supervision to the Board of County Commissioners
of the county wherein 1t liese The ones who use the road are
not required to malntain ite And here the plaintiff is merely
one who uses the roade. It has no offielal relation to ite.
True; the road leads to its property. But so does the road
to the post office and the one to the office of the Collector
of Internal Revenue, a much traveled one, too, in these days,
by the way. Ordinarily a mere user of a public road has no
right to enjoin its obstruection, if it be obstructed. It
i1s only when he suffers some damage by reason of the obstruction
above and beyond that suffered by the general public that he
is permitted to maintain sueh a suit.

If plaintiff has any standing in this suilt it is
because of thls exception to the rule. VWhere the private
user of a publlc road is injured above the ingury to the
public generally by its alleged abstructlon, and seeks
relief, he acts for himself, not for the general public.

There is not any evidence before the court that it

-] 2w
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is necessary to enlarge the injunction order to protect

either plaintiff or’public in its use of the road as it has

been usede.

Respectfully submitted,

gwd-/é S

Attorneys for defendants.
127 North Main Street
Livingston, Montana.

FRED L. GI88CN, DAVID B. FITIGERALD & RICHARD A, BODINE
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United States Bepurtment of Yustice

UNITED STATES ATTORNEY
FOR MONTANA

Billings, Montana,
July 15, 1949.

Mr, C. G. Kegel,
Deputy Clerk,

U. S, District Court,
Federal Building,
Great Falls, Montana.

RE: United States of America,
Plaintiff, v. Paul L, Van
Cleve, Jr,, and The Van Cleve
Compeny, Inc,, a corporation;
and Sweet Grass County, Montana,
a quasi-muniecipal corporation,
Defendants.
Billings Division Civil No. 1098,

Dear lr, Kegel:

Enclosed please find our original Reply Memorandum
in the above matter for filing.

Please furnisbus with the date of filing and
aubmit the same the Court for his consideration.

Very sincerely yours,

FRARKLIN A. TLTAMB,

FAL:1 Asgistant U, S, Attorney.

1 Enel,.
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IN THE UNITED STATES DISTRICT COURT . _
FRILLED
IN AND FOR THE DISTRICT OF MONTANA

BILLINGS DIVISION JUL 161948

_______ H. H. WALKLER, Clerk
Y
UNITED STATES OF AMERICA, Beputy Clri:
Plaintiff, : REPLY MEMORANDUM OF
THE UNITED STATES OF
Ve : AMERTCA
PAUL L. VAN CLEVE, JR.; and : Civil Cause No. 1098, Y
THE VAN CLEVE COMPANY, INC,,
a Corporatiom,
Defendants,

N R e MR i 5 VISR et e ey s St et e e e

The defendants have guoted one sentence of the
preliminary injunctlon and given the same great welght in
their Memorandum, In support of the Government's position
herein, we ask the Court to refer to the Order for Prelimin-

ary Injunction, particularly, to the Findings of Fact and

R A A D

Conclusions of Law contailned therein, which clearly discloses
the Court's belief at the conclusion of the hearing in Novem-
ber, 1948 , that the genmeral conduct of the defendants in their
maintenance of gates, locks, and signs was interfering and im-
peding the usage of the public road through the property of
the defendants,
On Page 3 of Defendants' Memorandum, in the last

paragraph thereof, the defendants state "It is undisputed

and, in fact, admitted that the forest officials and employees
of plaintiff have not been interfered with or impeded in the
use of the road.,” This statement requires considersble limita-
tion as one of the Govern.ment officials testified in Helena, in
November, 1948, that the gate at the defendants!' buildings had
been locked and that this condition had caused ﬁhem to unload

their horses from the trucks and proceed from that point up the

Reproduced at the Hational Archives &l Seatiie



canyon on horseback rather than being able to drive to Half

Moon Park and there unload their horses, The conduct of the
defendants on May 20 and 22, 1949, certainly interfered and
impeded the Goverrment officials in the use of the road and

in the performance of their duties. This same expression is
set forth in the first paragraph on Page L. The defendants
admitted at the time of the issuance of the preliminary injunc-
tion that the gate was locked and the Government now mersly
states that they have not found the gate locked since the
issuance of the injunction., (T, 30, L, 19, June 6, 1949).

On Page 7 of Defendants' lemorandum, they state that
the defendant Van Cleve, and thé Forest Supervisor, had, at
least, tentatively agreed that no work would be done on the
road pending “the action, On Pages 55 and 56, of the Transceript
of Jume 6, 1949, Mr, Urquhart denied that he had told the defen-
danﬁ that there would .be no work done on the road until the
case was settled so the statement of Defendants' Brief gbove

referred to 1s contrary to the testimony given.

In the last Paragraph, on Page 7 of Defendants!
Memorandum, the defendants state thaf the plaintiff and its
employees have been compelled to open and close the plaintiffts
gate at the forest reserve entrance before reaching defendanté'
property, This is not a fact, as there is no gate at the |
forest boundary and the testimony given at the wvarious hearings
discloses that there never has been and that at the forest
boundary adjacent to the Ranger Station many years ago & cattle
guard was constructed. /Therefore, the defendants, at this
point, have again misstated the true facts,

On Page 8 of Defendants' Brief, the defendants state
that this cause 1s an attempt t6 establish the status of the
road as & public road created by prescription. This is a volun-

tary assumption made by the defendants and evidence of various
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types will be offered to the court at the time of the trial,
some of which will prove the existence of a right-of-way by
easement and not necessarily by prescription, Again, the

defendants have made voluntary assumptions that are not nec-

egsarily correct,

In the last paragraph, appearing on Page 8 of Defendants!

Memorandum, we find another voluntary assumption wherein the
defeﬁdants state that the presence of locks or chains appearing
apon the gate is not evidence before the court that such has
interfered with, or will hinder, the use of the road., The
Court orally stated at the conélusion of the hearing, in Helena,
in November, 1948, that the existence of a‘chain held together
by & lock and looped over the gate, as shown in the exhibits,
when considered in conjunction with the signs o Trespassing”
conveyed the definite impression to the public that travel on
the road was restricted and prohibited, and we respectfully
submit that there is definite evidence before the court of this
fact,

On Page 9 of the Brief, the defendants state that the
Government 's employees have not been turned back by reason of
the presenée of the signg, locks and chains. We again refer
the court to the testimony of Ranger Roemer at the November,
1948, hearing, when he was required t0 unload his horses at
the Van Cleve buildings because of the locked gates found at
that point. In the same paragraph, a partial sentence is
quoted when referring to the fishermen exhibited in this area
on May 22, 1949, which apparently attempts to convey the im-

pression that Mr, Cramer was concerned because the fishermen

*didn't get thelr cars torn up". We ask the Court to refer

to Page 60 of the Transcript of June 6, 1949, and for the
purpoge of erasing this attempt on the part of the defendants

to mislead the Court, we gquote the sentence in full:

!
R
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®On that morning, that was Sunday morning and it happened to
be the opening day of fishing, which concerned me ‘quite a little
right ab that time, that a bunch of fishermen didn't get in
tnére and get thelr cars torn up is the reason we v;orked all
the forenoon to get the road in shape."

In the second paragraph, Page 9, of Defendants'
Memorandum, they agzalin assert that if the road is a publiec foad
the duty of maintenance rests upon the Board of County Commission-
ers, We have previously discussed this matter in our Memorandum
in opposition %o defendants’ motion to require the joining of the
Board of County Commissionei;s. Therein, we set forth the various
Federal statutes concerning the Government's maintenance of roads
within thé'national forest boundaries, and at various points in
the testimony given at the several hearings, the Government
officials have also testified that the Government maintains the
roads within the forest boundaries. The writer personally knows
that this is a fact, as the Forest Service maintains the road
leading to the writer's cabin and the County merely maintains the
road to the forest boundary,.

In the last paragraph, on Page 9, of Defendants!
Memorandum, counsel for the defendants clalms that 1t is an |
ebsurdity that a hunter or fisherman might approach the gate
and, because of the conditions there present, would turn back.
We again refer to the Court's remarks at the conclusion of the
hearing in Helena, in Noveml;er, 1948, when the court, as well
as counsel for the United States, d4id not come to the same cone
clusion and 4id not'feel, as defendants' counsel, that this was
an absurdity.

In the first peragraph of Page 10 of Defendants'
Memorandum, counsel has attempted to peint a fantasy, which |
reaches the point of absurdity requiring no reply on behalf of
the Government.

In the last paragraph, on Page 10 of Defendants!
Memorandum, a general rule of law is quoted, In this connecfion,

we wish to refresh the Court's recollections that the gate in
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question was constructed by the defendants on or aboub the
year 1940, when the defendants first acquired title %o the
South Ealf {SL) of Section One (1) and that it was not until
that time that any locked gates interferring with the passage
of the public were found and it was not until that time that
the gate in question was even in existence,

Therefore, in closing, it is clear, as expressed in
our original Memorandum, that the defendant has attempted, by
subterfuge and indirection, to destroy the effect of the Court's
Order and, by such conduct, has been in contempt of Court sincé
the issuance of the prelininary injunction, By his conduct on
May 20 and May 22, 1949, he clearly interfered with the per-
formance of the duties of Government employees and clearly ex-
pressed tolthem his threat to lock the gate, even if it was
contempt of this Court, and it, therefore, is clearly apparent
that 1t is necessary that the order of this Court be enlarged
to prohibit any conduct on behalf of the defendant which might,
in any way, interfere, or impede with the free usage of the
road in question by the general public, or the employees of

the Government.

Respectfully submitted,

JOHN B, TANSTL,
United States Attorney,
District of Montana,

TRAVRLIN A. LAME,
Agsistant U. S, Attorney,
District of Montana.
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GIBSON, FITZGERALD & BoDiNE

LAW OCFFlCcES
FRED L.GIBSON
DaAYID B FITZGERALD

27 NORTH M a I N STREET TELEPHONE 18
RICHARD A BODINE

LIVINGSTON, MONTANA

July 18, 1949

Clerk of the U. S. District Court
Great Falls, Montana

In Re: United States of America
VS. Paul L. Van Cleve, Jr., et al.

Dear Sir:

Enclosed herewith find additional brief of de- ,
fendants upon the motions now pending in the .
above entitled case, a copy of which we are

serving on the district attorney.

Very truly yours,

GIBSON, FITZGERALD & BODINE

o e Ao

FiG: s
Enc.
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IN THE DISTRICT COURT OF THE UNITED STATES

IN AND FOR THE DISTRICT OF MONTANA, Ty v
" BILLINGS DIVISION.

JUL 201

bio s, WAL

]

UNITED STATES OF AMERICA,

Plaintiff, s

DEFENDANTS ! ADDITIONAYL BRIEF

CONTRA PLAINTIFF!'S MOTION
FOR CONTEMPT AND TO

ENLARGE INJUNCTION ORDER

-V S -

PAUL L. VAN CLEVE, JR., and
THE VAN CLEVE COMPANY, INC.,
a corporation,

Ccivil Action Noe 1098 V
Defendantse.

It seems necessary to file an additional memoranda on
behalf of defendants, not to further argue the facts, but to
defend the writer of defendants' brief from the charges
made in reply brief of plaintiff, on page 2 thereof that
"the defendants at this point have again mlisstated the true
facts"s Thils refers to defendants' statement that pecople
traveling up The Bilg Timber Canyon road must open the gate at
the forest boundary as well as the gates on Van Cleve's lande
The argument was to press the point that the plaintiff by
its action in constructing a gate across the road at the
entrance to the forest reserve in effect admit the road is not
a public road, as in this action it contends,but a private road
of its own, or at least that travel thereon is subject to the
inconvenience of impeding gatese. The writer has never been to
the Van Cleve dude ranch nor to the forest reserve area in-
volved and from the record supposed that the gate that the
forest service had maintained on the boundary at the entrance

to the reserve was still there. There appears nothing in the

il
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-record to indicate otherwise, at least so far as we have been
able to finds. But counsel for plaintiff in the reply brief
in thils matter says on page 2 of his brief that there 15 no
gate theres I assume from this that counsel has been on the
ground (I have not,) and so if he says the gate is gone his
statement is good. But when he says, as he doces at page 2 of
the reply brief that "there 1s no gate at the forest boundary
and the testimony given at the various hearings discloses that
there never has been™ I must refer to the testimony in the
record gilven on thate Mre Rubottom who says he was in charge
as a ranger of the area of the forest reserve hers involved
from about 1931 to 194k, (Bre p 73) testified on cross-
examination: Q. Y“How many gates were there across the road
from the forest boundary to Half Moon Park?" A. ™One gate
at the forest boundary there at the time. There was a gate on
the west line of the homestead, east line, pardon me. And there
was a gate maintained at the Van Cleve building, and another
one on the present drift fence below Half Moon Park".

Q- "Then there were three gates a traveler has to open or
close going up to Half Moon Park besides the entrance gate?M
Ae. '"There was two gates on the Van Cleve property, one on the
homestead line and one on the bullding"s (Tre 76-77).

Again, Qs "I believe you described four gates?" A. "There
were four gates in my time." Q. vOf course, the gate where
you enter the forest reserve is maintained by the Government?"
A. "Yes." Mr. Rubottom was testifying as to conditions exigst-
ing, as he says, "in my time." And that apparently was, |
"from about 1931 to 1944" (Tr. 73) when Mr. Rubottom was

"in charge of that area®. (Tr. 77).

D
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So the argument the writer sought to make, somewhat
elumsily it is true, that the government by putting the bar-
ricade of a gate across what it now says is a publiec road,
treated the road, not as a public road, but as its own private
road.

The gate which Mr. Rubottom said was at the entrance
to the forest in his time evidently has been replaced by a
cattle guard, because counsel for the plaintiff says it is not
theres He must be mistaken, though when he says, as he does
in his reply brief, that there never was a gate theres

If the plaintiff had a gate there it must then have
considered the road to be not a public road but private. If
some time after the time of which Mr. Rubottom speaks the gate

was removed the question arises, does this Indlcate that the

road then became a public road? If so, what grant of easement

Or, did the plaintiff still maintain the thought

that the substitution of a cattle guard for a gate, was a

made it so?

sufficient continuance of the inferential claim that it owned
the road?
] FIS 1"

Plaintiff's counsel says defendants'! brief "apparently
attempts to convey the impression that Mr. Cramer was con-
cerned because the fishermen *didn't get their cars torn up?',
and for purpose of erasing this attempt to mislead the court®
he says "we quote the sentence (Mr. Cramerts) in fuli". It
was not to "convey the lmpression that Mr. Cramer was concerned
because the fishermen "dildn't get thelr cars torn up", but
to convey the impression that the plaintiff was not worriled

about 1ts own use of the road, but that it was much concerned

-3=
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about the welfare of the fishermen and was worklng for thelr
welfares in this regard. If the attempt conveyed this idea to
the court it 1s what -was intended. And it did not mislead
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the court because the statement of Mr. Cramer quoted In both

briefs is to the certain effect that he was much concerned
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for fear that a bunch of fishermen might get their cars torn
up on the road, and so the government employees or officials
worked all the forenoon on a holiday, Sunday, to get the road
in shape so the fishermen would not injure their cars on ite
And this teo on a road that the government had done no work on
for many years--not since 1939 I bellieve the record showse (Tr. 75)
If this does not display great concern for the fishermen it is
hard to conceive what would show it. Q. E. De
HTHE ROAD "

In his reply brief plaintiff!s counsel now states
that the action of defendants in preventing further grading of
the road "imterfered and impeded the government officials in
the use of the road."

This appears to be a mere tentative suggestion hope-
fully put forward in the absence of svidence that there has
been any violation of the injunction order. As stated in de-
fendants' original memoranda herein the dispute about the grad-
ing of the road is not within the temporary injunction order.
Counsel for plalntiff admitted it at the hearing and the record
plainly discloses it.

The record shows that when counsel for plaintiff com-

FPI o S TR
N SR

menced to put in testimony of the road grading and the alter-—

AL

catlon following and concerning it counsel for defendant

Van Cleve objected to the introduetion of the testimony and in

-l
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making the objection said: "I object to the testimony regard-

ing the altercation and the stopping of these men from grading

up this road because as admitted by counsel it is not a

violation of the injunction order and it isimmaterial to any

jssue herej the lssue now 1s, did my client violate the court's
order?" Counsel for plalntiff did not question this statement
of his pesition. He sald Y"there are two motions! * * *, "I
can go on and show the first matter and get the matter of the
contempt out of the way, and then proceed with thig" * * * .

He did not question that this statement of his admission was

not correct. And "then proceed with thig" 4id not refer to the

contempt charge. "This" was the altercation between

Mr. Van Cleve and ¥r. Manry about the road grading. I am sure
counsel does not want to mislead the court on this matter. It
ig adverted to here to keep the record straight. The Injunction
order may not be distorted from its intent and meaning to make

a case of contempt where upon the record and the facts there

is no contemptle

Respectiully submitted,

Tivingston, Montana /7
Attorney for Defendantse

-5
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IN THE DISTRICT COURT OF THE UNITED STATES, IN AND FCR THE
DISTRICT OF MONTANA, BILLINGS DIVISION

UNITED STATES OF AMERICA, | )
Plaintiff, )

Vs ) Civil Action No. 1098
PAUL L. VAN CLEVE, JR., and )

THE VAN CLEVE COMPANY, INC., FILED

a Corporation, )

Defendantse ) OCT .15 1849
H.oH, walLkeH, Glorg
ay LA g o X~

\ / Centdy T

The defendant in the above cause was cited to appear and
show cause why he should not be held in contempt for the
alleged disobedience of the restraining order theretofore
issued by the court.

The proof shows that the gate across the highway in
question at the lower boundary of the Van Cleve property has
never been locked since the restraining order was issued, and
that all signs indicating a private road which had formerly
been posted at the gate had been removed by defendant following
the issuance of the restraining order. Although the above facts
were clearly established at the hearing, counsel for the:plain-
tiff has indicated that a species of deception was practiced by
the defendant to deceive travelers on approaching the gate
where they would be confronted by a "Positively No Trespassing"
sign, and could see a chain over the gate with a padlock
attached, and who, meeting such conditions, would be likely to
turn back, gaining the impression from the appearance of the
sign, chain and lock that passing the gate was prohibited.

There appeared on the no trespassing sign written words to the
effect that the traveler would be expected to keep to the road
and not trespass on either side thereof,

The defendant was questioned as to whether one driving up
to the gate could read the writing on the no trespassing sign,
and he was not explicit in his answer but said that one on

opening the gate could not help but see the written part and




be able to read it. No question is raised as to the right of
the defendant t0 post no trespass signs on his property, in
fact he stated that all of his property was so posted.

From the foregoing recitation of facts the proof appears

to be insufficient to ‘enable the court to state in positive

Reproduced at the HNationat Archives w! ‘Reat{lcl

terms that it has been clearly and convincingly established
that the defendant has violated the restraining order. It is
possible that the defendant may have created a condition there
that might have been misleading to a stranger driving that way,
put the evidence shows that men in the forestry service and
others, so far as the proof goes, passed through the gate and
over the road without interference by the defendant or any of
his employees, and none of them ever found the gate locked

after the restraining order was issued.

While it appears that considerable ill feeling exists on
the part of the members of the forestry service and the defendant
it does not seem to be necessary to go into the quarrel over
the attempt at road repairing on the part of the forestry crew
or the abusive conduct on the part of the defendant for which
he later apologized; he did not object to work done on the
forest reserve, but only on his own land, and there might be
some question raised as to whether it was proper during the
pendency of the restraining order and the action to undertake
extensive alterations in the condition of the road. It is
evident that the forestry crew with their road machinery gained
entrance over the road in question through the premises of
defendant without obstruction. The court does not believe that
this unfortunate incident should be accepted as proof of a

| violation of the restraining order which required the defendant
to keep the road open for ingress and egress of members of the
public generally during the pendency of the actionm, or until
the further order of the court,

From a consideration of all the facts which the court
regards as material to the issues raised in this hearing, the

court does not believe the proof justifies holding the defendant

~
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in contempt of the restraining order, and such is the order

herein, without assessment of costs, each side paying its own

costs,

Reproduced at the Nationat Archives .

Judg




Reproduced at the Hational Archives &l ‘Eea\iicl

10
11
12
13
14
15
16
17
18
19

20

22
23

24

26

27

29
30
31

32

T—1404

FRED L. GIBSON
~ttorney and Ccunselor at Law
sarnler-iciles Zldg.
Livingston, liontana

Livingston, INontina,
Getober 1lth, 1950

r. narlow ... Pease,
~ssistant U.5, list, .ttorney,

sutte, ITontana,

-

Dear L'r. Fease:

This is regarding the case of the United
Stetes vs the Vanlleve Company, et «l, wixich you indicated
jus now 1in your chargze since the resignation of Hr. Lamb,

Tk

who nud been in cherze of the case,

28 you know the case 1s for a declaratory
Judgment that a road turough the Vanlleve lands located in
the National forest reserve is a public nighway., Mr. Van
Cleve has requested me to have the case set for trial but
before £iling « note of issue I thought to write te you
to itgiire whether you think the cuse 1s one for a jury
trial or not. If youdo I will file a note ¢f issue and
ask to have the case set for triazl at the next jury term
at 3illings. I have been told that Judge Pray expects to
haVe @ Jjury term there soon.

PRI

If you think it would be easler and more
satisfactory to try tioe case before the court we should
he «ule to agree uncon a date convenient to both of us,
subject to the nleasure cof the court.

Will you kindly 12t me know what your
tacupht and desire 1s im the n»reuises.

Very truly yours,

/3/ Fred L. Gibson

U. $. GOVERNMENT PRIKTING GFFLSE
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UHITED STATES ATTORNEY
FOR MONTaNa

JOHN B. TaNSIL

Butte, liontana
Oet. 12, 1950

Fred L. Gibson, £sq.
attorney and Counsellor
Garnier-Miles Building
Livingston, Montana

Re: United 3tates V. paul L. Van Cleve, Jr.

Dear Judge Gibson:

This will acknowledge your
letter of October llth. It has been my definite
understanding that this is an equity case seek=-
ing a permanent injunction against the obstruction
of the road which is in confroversy, and accord-
ingly that the case is triable without & jury.

The case is, of course, among Judge Pray's trial
aggenda, as you have mentioned.

This office will be compelled
to spend about six or ten weeks, commencing Octo-
ber 18th, in the trial of cases at Glasgow, Butte
and Missoula before Judge Murray, in all three of
which Divisions juries will be in attendance. I
am of the impression that Judze Pray is aware of
the terms of court I have mentioned and intends to
relieve this office of any possible conflict by
not setting the Van Cleve case for trial until a
time when this office can give its entire atten-
tion to it. I, therefore, believe that the
observation in your third paragraph will apply to
the satisfaction of ycur office as well as the
undersigned.

Sincerely yours,

For the United States Attorney

HARLOW PEAGE
- Assistant U. 5. attorney

U. B. GUTSENMENT PRINTING ORIOE
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DEPARTMENT OF JUSTICE

UNITED STATES ATTORNEY
FOR MONTANA

JCHN B. TaRSIL

Butte, Hontana
Cectober 27, 1950

Honorable Charles M. Pray
United States District Judge
Federal Building

Billings, Montzna

Dear Judge Pray:

tnelosed herewith T wm handing te vew o Fetiorn with
supporting Affidavit for the vacating of the setting in
the Van Cleve case.

It was impossible to give attention to this mattar at
Glasgcw by reasen of our office being ensused in g trial of
cases &nd not heving the Van Cleve file avuailable., It was
given the utmost priority and deligence immediately upon
the return of Mr. Carmichael and myself to Butte. & service:
copy is being mailed to Lir, Fred L. Gibson of Livingston by
this mail.

I am-sure that you will appreciate the gravity of the
subject matter, not only ths conflict with Judge Murray's
calendar but aiso the unexpected fresh develovment which
has necessituted the immedicte inquiry into an unknown
nunmber of facts which it is believed wvertain to the very
neart of the controversy.

I am truns=itting this Motion to your own desk rather
than to the clerk of the court by reason of the urgency of
the situation,

With kind personal regards, I remain,

Very truly vours,

Statfgs) attorney

Tl o

{0V PE4SE

e ~ssistunt U. 3. sttorney

For the _,Dﬁa'.t

K
-

HP T
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Billings, Montsana on November 15 19050 | nt 10:C0 A, M,

_______________________________________________________________________________ y *

H. H. WALKER, Clerk

RAN
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NOTICE QF

D. €. Formx No. 18

Hnited States Disirvict Court

FOR THE

DISTRICT OF MONTANA.

.United States of Amertca

Us.
Paul L. Van Cleve, Jr., et al, No...2098
To . United States Attorney, Butte, Montana,

. Messrs, Gibeon & F %P_E:&ﬁfil__éz__é&&9{%%?_25_53__&%___.L_}_3‘3.559&99_;__&‘3993_%@ .

TAKE NOTICE that the above-entitled case has been set for e ®RIAL . inesid Court at




é 1 IN THE UNITED STaTES DISTRICT COURT

E 2 FOR THE DISTRICT OF MONTANA

j:j 3 BILLTNGS DIVISION

P

% 5 UNITED STATES Oi" AMERICA ,

) 6 Plaintiff,
7 v. : No. 1098/
8 PAUL L. V&N CLEVE, JR.;

TEE Vall CLEVE COMPaNY, INC., &M@d— -31-/ ?{"r
9 & corporation; and ' M/
SWEET GRASS COUNTY, MONTANA,

10 & quasi-~-municipal corporation, Glr—
11 | Defendants.

L

13 MOTICON TC VACATE SETTING FOR TRIAL

14

. The plaintiff respectfully moves the Court that the
6 setting for trial of this cause for November 15, 1950, be
17 vacated,' on the following grounds:

18 1. That it is impossible for the plaintiff's at-

10 torneys to prepare for trial and try this cause on Novem-
20 ber 15, 1950, by reason of conflicting duties required of
91 them at a trial term of this Court in the Butte Division,
05 which term had been called and cases set previous to the
03 making of the said setting hereby moved to be vacated,

04 and which term commences with a calendar November 7, 1950,
05 and trials commencing November 13, 1950,

26 2. That recent transactions affecting and involving
o the merits of this cause have occurred and been brought

08 to the attention of the United States Forest Service, which
29 has put in motion diligently an investigation, to complete,
30 report upon and act upon which cannot be carried out in

31 time to prepare for the presentation thereof at so early
39 a time as November 15, 1950.

71404

U. 3. GOVERNKENT PRINTING OFFICE
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3. That the matters for trial in the Butte Division
include a number of cases for jury trial, whereas the in-
stant case 1s triable to the Court.

This motion is made on the affidavit of Harlow Pease,
Esquire, assistant United States attorney, and upon the
minutes and records of the Butte Division of this Court.

Dated at Butte, Montana, October 27, 1950.

e b0 - el :(J‘

~ssistant United States attorney

U. 5, GOVESKHENT PRINTING AFFicH
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TV OTED UUITED 3TATES DISTRICST OCURT

7R THE DISTHIST COF ICNT.ila
RILLITIE DIVISICH
UNITTD 3T.TUE 08 LITRICa,
Fleintiff, :
v. : No._1098 7
=LUL L. Vol CLE P,, Jﬁ, : .
THI VAl OLEVE CCUE.NY, THC., Cld Deh - 31- 1956,

4 COI’*)OI‘dthT‘., and
ST 3HASS COUUTY, TIONTLIT., W/%/

a gudsn,—.nun¢ inal COI‘OOI‘dthI’i,

Nefendants.

JPFIDAVIT SUPPCLTING IIOTICN
TC V.CLTT 3EITIEG FOR TRIAL

URITED SRLTES OF LMERICA)

_IJ AJ.«.-L ll“ (.t? O ..Lc-l.l .ﬁL)

Harlow Pease, being Tirst duly ‘sworn, on oath says;
This alffidavit is made in support of the motion of
nerein to vacate the setting for trial of
tris cause, which affiant is informed hus been by the
Honorable ~“harles N. Pray, United States Listrict Judge,
set for Yovember 15, 1950, at Rillings, Montuna. «wffiant
was informed by phone of such setting on October 20th,
1950, &t Glasgow, Montana, but no written notice thereof
has as yet been received. a4t the time of receipt of such
information this affiant and nis associate, assistant
United States ittorney Hugh D, Carmichael, were both at
Glasgow, Montana, and were without the file of this case,

without which this motion could not be prepared.

1. The said setting for trial is in conflict with

encagenents in line of official duty cf the .ssistant

U. 6. GOVERKMEINT PRINIING GFFIGHE




S
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i
é 1 United 2tates attorneys in the Dutte Office, who are the
U
5:5 2 only attorneys conversunt with this case, and wioc are the
§ 3 atltcrneys to whom the case has been assigned by the Honorable
@
Jic; 4 John Z. Tansil, United Itates District ittorney, to prepare
5
::(3; 5 for end try the same, although the case was orisinally nre-
&
& 6 rared by another .ssistant United States Attorney and by
7 Fim handled up to the month of June, 1950. . trial term
8 of this Court in the Butte Divisicn hus been called by the
5 Conerable . L. Furray, United States District Judze {and
10 was called nrevious to the order setting this case Tor
A
‘ 11 Lovember 15, 1950) wiick includes a criminal and civil
; 12 calendar at Butte on November 7, 1950, and trial of cases
13 by jury and otheriise cecmmencing with the coming in of a
14 Jury at Zutte on lNovember 13, 1$:50. both this affiant and
15 11s associate Hugh D, Carmaicheael, Zsquire, are required to
16 be in attendance uson the United States Jistrict Court at
17 Sutte at said tern of court, in which cuses have now been
18 set up to and including December 6, 1950,
19 It i3 impossible for the personnel of the Butte officg
20 to prepare for triul and try the matters which are in-
21 cluded in the said term at 3utte, and at the same time
22 srepare for the trial of the above entitled cause at
23 R : .
Billings at the time now set.
24
2. It is further impossible for the attorneys in
2 cnarge of this case for the »laintiff to go to trial at
. | the tine now set by rewuson of the fuect that a recent ob-
o
- struction of the 2iz Timber CZanyen road in controversy
. has occurred and been reportad to the Forest Service and
2
! made known to the affiznt and his associate, which re-
30
. quired an immediate and thorough investigation to bte made,
. which investisution has been requested {and was reguested
before 1t was known that said setting for trial had been
T=1404

V. B GOVERNMENT PRINTING OFF.CE
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ordered) and is now in progress, but has not been com-
vleted and reported upon. affiant is informed that a re-
nort thereon cannot be made to the attorneys for plaintiff
orior to about November 10, 1950, the basis for this state-
ment being an ihquiry by long distance telephone to the
Regional Forester's office at Missoula on yesterday, Ccto-
ber 26th, 1950. The evidence concerning the said recent
obstruction will have to be assembled and coordinated
after the receipt of the expected report, which cannot be
done in time for a trial on November 15th, 1950.

3. affiant received from Fred L. Gibson, Esquire,
the defendant's attcrney,' a letter dated October 11, 1950,
and at once answered the same on October 15th, 1950,
copies of which are attached to this affidavit, and in
the second of which affiant advised said attorney of- the
terms of Court already called by the Honorable W. D,
Murray, and of the conflict which would be created should
the case be set during those terms. By reason of the said
exchange of letters, and by reason of said attorney fail-
ing to reply to affiant's letter so stating, and also by
reason of plaintiff's attorneys’ not being notified of the
application to have the cause set for trial, the affiant
and his associate did not have an oppbrtunity to make any
objection thereto more seasonably than the instant ap-
plication.

Affiant also adverts to the fact that said cause is
not triable by jury, being equitable in nature and neither

party having requested a jury.

nSSlSt nt U. S Attorney

Wi B. GOVERNXENT PRIKTING OFPICE



o

Lo e e EnE

PRLRRFTNEIT Y TN

Reproduced at the National Archives gt %ealilel

10

11

13

14

16

17

18

19

20

21

28

29

30

31

T—1464

Subscribed to and sworn to before me this 27th day of

October, 1950.

(.. “ 1. H. VALKER

Clerk, United States District
Court

Ll Z Y

Deputy Clerk — ,

U. B. GOYERNMENT PRINIING GFFICE
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Billings, ¥ontana
Oct. 31, 1950

A
2
A

Mr. Pred L, Gidbson, end
¥r. David B, Pitzgerald,
Attorneys at law
Livingston, ¥Hontane

. end

¥r. John B, Tensil
United States Attorney
Billings, Kontana.

Ho. 1098, U8 vs. Paul L. VanCleve,
et al,

Gentlomen:

Plaintiff's motion to vacete getting of
case for trisl was received in this office and
filed October 31, 195C. ,

Judge Prey has set sald motion for hearing
at Billings, Montenms, on Monday, Rovember 6,
1950, at 10:00 A. M.

Very truly yours,

H., H, ¥alker, Clerk
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PRAECIPE FOR SUBPOENA OTHER THAN ON BEHALF OF UNITED STATES D, C. Form No. 25

United States District Court

Rillings DIVISION, oo DistricT oF. Montana.

Filed Januery 17, 1953

o No.. 1098 . H.H.Walker,Clerk.
Paull. Vean Cleve, Jr., et al. }/@/
""""""""" By

______________________________ mm Attorney at Law,
! Billings, Montana.

7—1540 Am@mm ---------------------------




e

Reproduced at the National Archives @t Seslile

Great Falls, ¥ontana.
November 4, 1953.

Messrs. Gibson & Titsgerald,
Attorneys at Law,
Livingston, Montana.
Dear Sirs:
This is to edvise thaet at the seasion of
Court this dey held at Billinessg, Montena, the Court,
ori motion of Mr. Krest Cyr, United Ststes Distrioct
Attorney, ordered thet the setting of Civil Action
No. 1098, United Stetes vs. Pmul L. Van Cleve, Jr.,
et al, for trial on November 16, 1953, be and is vacated,
end that sald case will be re-get for trial later in d
the term.
Notice of new trlial date will be given when

jete is set.

Respectfully yours,

H.H.Walker, Clerk,
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THE BILLINGS GAZETTE

BILLINGS, MONTANA

11 June 195

Clerk of U, S, District Court
Pogt Office Building
Great Falls, Montana

RE: U.S. vs Paul Van Cleve
Civil No, 1098

X
'
i
K
¥
A
:“[
N
N
Y
W
¥
A

Dear Sir:

Reference is made to the above case heard
by the U. S, District Court.

fccording to a release issued by J. C,
Urgurhardt, supervisor of the Gallatin Nationsal
Forest, last Dec, 13, this case involving a right-
of -way was settled out of court with execution of
a deed by the Van Cleves to the governmen:,

1t wes listed again, however, on the docket
at the recent term of court held in Billings,

&
8
3
§
S
¢
3
kS
4
3
&
3

Could you please advise as to whether or
net this was a dste set before the out-ofcourt
settlement was reached -- or whether it came up
for approval by the judge ~- or just what transpired
at this time, if anything?

RO CE - PRRT ST

R T I M

Sincerely yours, \

\ \\\\\\\f\“ Ay &LU&L\ L[

ADDISON ROSS BRA
Reporter ‘
The Billings Gazette

DAILY AND SUNDAY H ASSOCIATED PRESS H UNITED PRESS
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Great Falls, Montana.
June 12, 195L.

Mr. Addison Ross DBragg,

Reporter,

The Billings Gazette,

Billings, Montana.

Dear Sir: ]

In reply to your letter of June 11, 1954,
re: Case #1098, US vs. Paul Van Cleve, et al, you
are advised that the case was on the Trial Calendar
of Civil Cases, it being at issue, 80 faraas the
Clerk's Docket shows.

The case was passed for the term, at the
request of the United States Attorney, who stated that
a settlement of the case has been, or is about o be
reached.

We have no record of the actual negotiations
for settlement, and do not kuow Just what has transpired
in the case.

Respectfully yours,
H. H. Walker, Clerk.

py O 8 KRGEL
Deputy.

d at the National Archives . Sesllle
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IN THE UNITED STAT#S DISTRICT COURT
FOR THE DISTRICT OF MONTANA
BILLINGS DIVISION

(4]

UNITED STATES OF AMERICA,
Praintiff, :
CIVIL NO. 1098 /

aVS=-

PAUL L. VAN CLEVE, JR.;

THE VAN CLEVE COMPANY, INC.,
a corporation; and , e
SWEET GRASS COUNTY, MONTANA, RILLES FE‘;
a quasi-municipal corporation, :

Defendants., SEP 1 0 1354

‘“‘in H _”""\_.' s ! -

MOTION TO DISMISS

Comes now Krest Cyr, United States Attorney for the District
of Montana, Attorney for the Plaintiff, and moves the Court to
dismiss the above-captioned action, in which the Plaintiff seeks
a declaratory Jjudgment establishing the existence of a public road
through defendants' lands, and to restrain the interference with
the use of said road, for the reason that an easement and road
right-of-way over this land was conveyed to the United States of
America by the defendants in saild action, under deed dated December
10, 1953, which was filed for record on December 11, 1953 and re-
corded in the office of the County Clerk and Recorder in and for
Sweet Grass County, State of Montana, in Book "43" of Deeds, at
page 435; and under a deed correcting the description contained
in the deed dated December 10, 1953, recorded in Book "43" of Deeds
at page 435, aforesaid, said correction deed being dated May 26,
1954, filed for record on May 26, 1954, and recorded in the office
of the County Clerk and Recorder in and for Sweet Grass County, State
of Montena, in Book "44" of Deeds at page 5; and that the United

States Porest Service is now constructing a road on the right-of-way

granted by the defendants. This motion is made pursuant to Rule
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41 (a) (2) Federal Rules of Civil Procedure. Movant further
states that no counter-cleim has been pleaded by the defendants),

or any of them,

e //’c_' -
At Sr7
United States ?):’torney for

the District of Montana

Attorney for the Plaintiff.

dU—i9095-1
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TN T UNLTED STATES DISTRICT COURT

FUi THE DISTRICT CF MONTENA

AILLINGS DIVISION FE E‘“ﬁ E D
------- SEP 1 0 1954

UNITED STATES OF AlnrICh, M. F WALKER, Clerk

BY N
Plaintiff, DO
FRDAVIT OF MATLING
Ve
DAUL L. VAN CLEVE, JE.; 0I5 VAN : Civil No. 1698 7

CLEVZ CCuPANY, INC., 4 Corporation;
and SWLET GRASS COUNTY, kJIlTANA,
a guasi-municipal corperation,

Defendarts,

KUEST CYR, first upon his oath being duly sworn, deposes and s8ys:

That he is the United States Attomey in and for the District of Montanaj;
that on the 10th day of september, 1954, he deposited franked cnvelopes
addressed to the attoreys for the defendants in the asbove-entitled case
at their last known post office addresses as follows:

Fred L, Gibson, Esq.

tttorney et Law

127 Main Street

Livingston, Montena

David B, Fitzgereld, Esg.

Attornmey at Law

127 ¥ain Street

Livingston, Mont:na
And thet said envelopes contained copies of Motion to Dismiss and liotice of

Motion To Dismiss, and that the envelopes cont2ining said copies were clearly

and plainly addressed to the attorneys eabove~named.

7

Subscribed and sworn to before me this 10th day of September,

Deputy Clt—‘rﬂ( . S. Liste-et-tourt,

Distriet cf tana,




Y
B} g IN THE UNITED STATES DISTRICT COURT
: 3 FOR THE DISTRICT OF MONTANA
) 5 2 BILLINGS DIVISION
: 5|
3 4 | UNITED STATES OF AMERICA, :
1 2 5 Plaintiff,  :
= | v
3 6 -VsS=- : CIVIL NO,., 1098
2
3 7 | PAUL L. VAN CIEVE, JR.; :
3 i THE VAN CLEVE COMPANY, INC., e .
3 8 | A Corporation; and : g g h ORIy
SWEET GRASS COUNTY, MONTANA, ) ien okl
S | a quasi-municipal corporation, : SEP 1 0 1954
10 ‘ Defendants. :
1 | s L TR Clerk
. NOTICE OF MOTION TO DISMISS ot SR
12
1% ITo: ZFred L. Gibson, Esq. 2nd David B, Fitzgerald, Esq., Attorneys
14 i for Defendants, 127 North Main Street, Livingston, Montana:
15 PLEASE TAKE NOTICE that the undersigned will bring the
16 |annexed Motion to Dismiss on for hearing before this Court at the
17 |[Court Room, Federal Building, Great Falls, Montana, on the 27th
ig |day of September, A. D., 1954, at 10:00 o'clock A, M. of that day,
19 jor as soon thereafter as counsel can be heard,
20
- )
. /- T . ,‘ 7 .‘/
21 e L
United Svates Atterfhey for the
22 District of Montdpa,
| Pederal Building,
_3 | . Butte, Montana,
24 Attorney for the Pleintife,
25
26 |
27 |
28
29
30
31
32
GEG 18—20695-1




]
a
i | TN THE UNITED STATES DISTAICT COUHT
¢ | VOE THio DISTAICT CF HCNTANA
£ 11 BTLLINGS DIVISION
< :
s 2+  m===--
LI
5 | wre sTATES OF AMEHCE,
z 4] Plaintiff, :
N ORDEZ DISMISSING ACTION
$ 5 | v " :
<% ! 'y
@ 1

6 | pawL L, V:N CLZVE, JR.; THI VAN : Civil No, 1098, v

o | CLEVE CUPANY, INC., A Corporatbion;

| end SWADT GRASO COUNTY, NONTANA,
g ¢ quzsi-municipal cornoration,
Jefenaants,
! T

The Motion of the United States of smerica, the abo ve-named plaintiff,

o
o

| for an order of this Court to dismiss the above—captioned action, came on
nolice of

regularly for hearing this 27th day of Septerher, 1954, and/moticn was duly

13 | civen counsel Tor the above-named defendants as reguired by law, Dale F,

14 ! Gelles, issistent United states Attorney for the District of ¥ontans, one of

15 | the sttorneys for plaintiff nerein appeared in open Court at the time set for

16 | the nesring of said wotion and counsel for defendants not eppearing and the

177 court being fully advised in the premises,

18 ! YT IS OPRDERED, and this does order, that the motion of plaintiff to
19 ! disuiss the ztove-ceptioned zction is granted and this action is dismissed

20 | srovided theat each of the parties hercin shell bear the costs and disbursements
21 | expended by them respectively.

25 Dated and signed in open Court at qreat Falls, Mcntena, this 27th

o3 | dey of September, 1954k,

Ay TP
Urited States Distrift Jidgea

' Filed, entered & noted in
27 | Civil Docket September 27, 1954.
| H,H-Walker, Clerk.

8@7 o dntd C l%e% Deputy.
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SEP 271954

M. r1ouus
BY

LAy, uieriK

Cunuty Tl

Yinited States of America

852
District of Montana
 Hef.Malker . _ Glerk of the United States District Court for the District of Montana, 0

hereby Certify that the foregoing papers nereto annexed constitute the Judgment Roll in the above
entitled action.

WITNESS my hand and seal © f said Court this & LBIh . day

Of coceeecemenmes SepLemBeTt , 19,54
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