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Subject: Appeal Recommendation Memorandum for Gunnison Travel Management Flan

To: Maribeth Gustafson. Appeal Deciding Officer

As the designated Appeal Reviewing Officer (ARQ), this is my recommendation on the
disposition of the appeals filed on the Gunnison Travel Management Plan on the Gunnison and
Paonia Ranger Districts of the Gunnison National Forest. The appeals were filed pursuant to 36
CFR 215 and this letter addresses the following appeals:

Steve Smith, Wilderness Society (10-02-09-0064)
Matt Reed. High Country Citizen’s Alliance (10-02-09-0058)

DECISION BEING APPEALED

Forest Supervisor Charlie Richinond signed the Record of Decision (ROD) for the Gunnison
National Forest [ravel Management Plan on June 28, 2010. This decision was made to improve
travel management on National Forest System lands on the Grand Mesa, Uncompahgre, and
Gunnison (GMUG) National Forests. This decision was needed to design a sustainable
transportation system in accordance with the Travel Management Rule.

APPEAL SUMMARY

The lead appellants {Steve Smith and Mutt Reed) submitted comments during the comment
period and are eligible 1o appeal. Steve Smith’s appeal was dated August 10, 2010, and Mart
Reed's appeal was dated August 16, 2010, These timely appeals were submitted separaiely. but
had verv similar issues and can be addressed with the same recommendation fetier. The
appellants requested the relicf summarized below:

Steve Smith —
e Dispersed camping: Restrict vif-route motor vehicle travel to one vehicle length from

the edge of the road. and/or restrict access to signed campsites. Remand the plan and
complete a supplemental EIS.

s Minimization criteria: Complete a supplemental EIS for specific routes to analyze
minimization criteria.

« Carbon Trail: Immediately close to motorized and mechanized access, The agency
must disclose impacts of motorized designation in a supplemental EIS.

e Crest Trail: ITmmediately close to motorized use. Designate as non-motorized and
non-mechanized in a new decision. Conduct a supplemental EIS.
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* Routes 578 and 578.2A: Designate routes as administrative roads or closed.

* Route-specific comments: Remand decision to analyze and respond to trail-by-trail
comments.

* Reasonable range of alternatives: Remand 1o analyze an alternative that would
incorporate specific route closures described in appeal in a supplemental EIS.

¢ Minimum road system: Remove all references in the FEIS and ROD stating that the
Forest completed “travel analysis™ and the “minimum road system.”

Matt Reed ~

* Route-specific comments: Remand decision to analyze and respond to trail-by-trail
comments.

» Dispersed camping: Restrict off-route motor vehicle travel to one vehicle length from

the edge of the road. and/or restrict access to signed campsites.

+ Carbon Trail: Designate as non-motorized and non-mechanized. and/or disciose the
impacts on wilderness and roadless characteristics.

o Crest Trail: Designate as non-motorized and non-mechanized in ¢ new decision. or
provide more information that the designation will not substantially interfere with the

nature and purpose of the CDNST

¢ Routes 378 and 578.2A: Designate routes as administrative roads or closed.

ISSUES AND RESPONSES

Appeal Issue: Motorized dispersed camping designations violate the Travel Management
Rule

The 2005 Travel Management Rule ( TMR) provides for a narrow exemption to the ban on cross
country travel, which allows the Forest Service 1o designate corridors for the “the limited use of
notor vehicles within a specified distance of cerrain designated routes™ for purposes of vehicle-
assisted dispersed camping or big game retrieval. 36 C.F.R. § 212.51(b) {emphasis added). An
abundance of regulatory. manual and internal agency guidance. both national and regional,
outlines criteria for dispersed motorized camping management and makes clear that the Forest
Service may not simply designate blanket motor vehicle-assisted dispersed camping corridors for

all or most of a national forest’s routes. Such designations completely undermine the inzent of’

e Travel Management Rule:
o TMR.70Fed Reg. 68,264, 68.283 (Nov. 9, 2003);
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e Letter from Former Chief Dale Bosworth. U.S. Forest Service, to Regional Foresters,
Station Directors. Area Director. I[ITF Director, Deputy Chiefs and WO Staff (June 8,
2006);

o FSM 7703.11(4):

e FSM 7715.74 — Motor Vehicle Use for Big Game Retrieval and Dispersed Camping; and

o TJSFS Region 2 office April 16. 2007 letter from Former Deputy Regional Forester Greg
Griffith to Forest Supervisors in Region 2

All Forest Service travel management guidance reinforces the requirement that the authorization
of off-route motorized access to dispersed camping is to be a designation used sparingly. as
opposed to a blanket exception to the general prohibition on cross-country travel. Further,
Region 2 expressly directed forests to work towards designating individual spur routes and
dispersed camp sites in their travel planning efforts. identifying places where unacceptable
resource damage was occurring along the way. The USFS failed to follow the consistent and
universal direction to use the motor vehicle-assisted dispersed camping exemption “sparingly”
and “on a route by route basis.”

Response: The appellants contend the Forest Service violated the Travel Management Rule and
other direction regarding motorized travel for dispersed camping and big game retrieval. The
appellant acknowledges travel management guidance allows for off-route motorized access for
dispersed camping, but is concerned that it has been used too widely - as a “blanket exception to
the general prohibition on cross-country travel.”

Forest Supervisor Charlie Richmond’s decision is consistent with Forest Service travel
management guidance. The 2003 Travel Rule, §212.51(b). expressly addresses motor vehicle
use for dispersed camping and big game retrieval:

In designating routes. the responsible official may include in the designation the limited use of
motor vehicles within a specified distance of certain designated routes. and :f appropriate within
specified time periods, solely for the purposes of dispersed camping or retrieval of a downed big
eame animal by an individual who has legally taken that animal.

The decision incorporates this recognition, limiting the use of motor vehicles tor dispersed
camping to a specified distance of 300 feet on etther side of designated roads.

The appellants also ratse concerns that this decision should be used “sparingly.” The Ferest
Service Handbook, 7715.74(2) does provide guidance (not a dircctive) toward this intent, “the
authority in FMS 7715.74, paragraph 1, should be used sparingly to avoid undermining the
purposes of the travel management rule and to promote consistency in its implementation.”

However, this guidance provides some tlexibility (stating “should™ instead ot “shall™) and
recognizes the need for consistency in application. The Forest Supervisor recognized this. but
rationalized a need for dispersed camping “similar and consistent with the other units of the
GMUG National Forests” (ROD p. 18). The decision seeks to actively minimize resource
damage by “educating and informing the public of the need to utilize existing campsites™ (ROD
p. 18). Furthermore, it distinguishes 12 specific road corridors that willl undergo dispersed
camping field asscssments within six years of this signed decision.
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The appellants also reference Regional guidance from a 2007 letter from Deputy Regional
Forester Greg Griffith to Forest Supervisors and allege noncompliance. The letter was
considered in the decision (FIES appendix X, Response to Comments, p. 71, 74). The letter
offers four recommendations (not directives) on how to proceed with future travel planning
efforts. In general, 1) recognize limited funding: 2) restrict motor vehicle travel to 300 ‘eet of
centerline: 3) over time, strive toward designating individual spur routes or dispersed camping
sites: and 4) recognize emerging trends. This decision meets the intent in each of these four
categories. The decision recognizes limited funding (prioritizing 12 routes provide for an
economically feasible way to analyze site impacts). restricts motor vehicles to 300 feet of
centerline, outlines a plan to further analyze and restrict travel on 12 priority routes, and
recognizes emerging trends by recognizing new methods of travel (hovercrafl, tracked vehicles.
etc} and offering a placeholder for other forms of motorized transportation that may be
developed in the future (ROD p. 16).

Based on my review of the record. I find no violation of law, policy or regulation. I recommend
affirming the Forest Supervisor’s deciston on this issue.

Appeal Issue: Motorized dispersed camping designations violate NEPA.

The Forest Service failed 1o 1ake a hard look at the eftects of its motorized dispersed camping
designations. The exemption to the ban on cross-country travel cannot be imposed. as it is in the
decision, without the proper NEPA analysis and an evidentiary basis provided in the record. The
FEIS™s discussion of the dispersed motorized eamping policy does not adequately address or
disclose the resource damage caused by cross-country moterized travel associated with dispersed
camping. Inits FEIS and ROD. there is no evidence or analysis provided for the agency’s decision
to allow widespread dispersed motorized camping. Neither is there any indication that the agency
scriously considered the implications of this blanket exception for wildlife, wilclife habitat, or any
other resource. In the FEIS sections covering soil. water, aquatic resources, wetlands, riparian
vegetation, threatened and endangered plants. noxious weeds. wildlife, and caltural resources,
only in the cumulative impacts section covering noxious weeds is the issue of motorized
dispersed camping discussed relative 10 the preferred alternative. We cannot find the “sire-
specific environmenial analysis” required by the agency’s own travel planning directives or any
analysis that would satisfy the basic “hard look™ requirement of NEPA to support a decision that
designates a 300-foot corridor on either side of every single mile of' its 1,839 mile system. The
FETS 15 simply devoid of analysis that would constitute the “hard look™ at eftects of the
motorized vehicle-assisted dispersed camping cornidor designations. let alone the site-specilic

level of analysis required to satsfy both NEPA and Forest Service Manual 7703.11(4).

Response: The appellants contend that dispersed camping {cross-country) was not adequalely
analyzed or addressed for specific resource areas. thus violating the NEPA “kard look”
requirement.
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FSH 1909.15 Chapter 12.3 (3) and (5) states that the depth of the detail of the analysis depends
on the important management and resource issues, and should be commensurate to the
magnitude of the effect. The FEIS and supporting analysis satisfy NEPA.

The FEIS, ROD., and various reports contain multiple examples of specific environmental
analysis of dispersed camping at scales deemed appropriate for resource and other issues. Some
examples include:

» Impacts to sensitive plants from dispersed camping (FEIS p. 81}
s Impacts to soils and noxious weeds (FIES p. 83)
e Impacts to the Uncompahgre Fritillary Butterfly (FEIS p. 156)

s Characterization of dispersed camping (FEIS p. 163)

» Impacts to histone properties (FEIS p. 228-229)

o  Economie activity (FEIS p. 243)

» Response to comments about low level of impacts (FEIS Appendix p. X-164)
» Response to comments about dispersed camping (FEIS Appendix p. X-134)

e Major environmental concerns of the decision (ROD p. 9 - 12)

» Consideration of dispersed camping in rout-by-route assessment (Staff Report,
2007y

e Wetland resources (FEIS p. 77)

e Cultural resource (FEIS p. 77)

In accordance with FSH 190%.15 Chapter 12.3 (3), resources were analyzed using measurement
indicators. For the wildlife analysis, impacts from roads and motorized trails are calculated 10 be
occurring outward of a road for Y2 mile. There are no Threatened and Endangered Plants in the
analysis arca (FEIS page 76) and therefore no effects of dispersed camping on this resouree,

The decision accounted for impacts of dispersed camping to multiple resources commensurate to
the magnitude of the effects of the decision. The record supports a “hard look™ by the Forest
Service into this issue.

Based on my review of the record, I find no violation of law. policy or regulation. [ recommend
atfirming the Forest Supervisor’s decision on this issue.

Appeal Issue: Failed to consider a reasonable range of alternatives for motorized dispersed
camping

The motorized dispersed camping designations violate the NEPA . The Gunnison NF analvzed
four action alternatives. In each of those alternatives, the motorized dispersed camping nolicy
was the same.

The Forest Service failed to consider a reasonable range of alternatives because it illegally
eliminated from detailed study an alternative that would not allow a 300-foot motorized
dispersed camping corridor along routes. but would rather institute a parking rule and designate
spur routes to popular dispersed campsites. In our comments, we requested that the Forest
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Service consider such a policy. However. even though the Forest Service admits that cross-
country travel causes serious impacts to wildlife habitat and results in the “establishmernt of new
unplanned and unneeded routes,” FEIS at 49, the agency decided not to analyze our proposed
policy. The agency decided not to consider eliminating the 300-foot corridors on either side of
designated routes in an alternative, describing the idea as “infeasible at this time” because it had
not yet inventoried and evaluated possible spur routes.

The FEIS’s statement of purpose and need incorporates. among other things, the need 1o manage
for resource protection and designate a system that does not cause unacceptable resource damage
to wildlite populations, wildlife habitat. plants, water, fish, aquatic habitats. timber. vegetative
ccosystems. cultural resources, and air. FEIS at 15. It is clear that the parking rule and
designation of spur routes to dispersed campsites we suggested fits comfortably within-—and
would have helped to achieve—that purpose and need, and it was unreasonable for the Forest
Service to eliminate this suggestion from detailed analysis.

In addition, the Forest Service failed to consider a reasonable range of alternatives because it did
not examine alternatives that would apply its motorized dispersed camping policy and
designation of these motorized dispersed camping corridor to a range of specific rowtes. For
instance. instead of designating corridors along its over 1.800 miles of routes. it could designate
corridors along ceriain routes that would add up to 0%. 10%. 30%, and 50% of the transportation
svstem. The agency’s failure to consider the parking rule/designated spurs policy we proposed in
commenting (and in our recommendation below) or any alternative that would have significantly
timited the total number of routes along which a motorized dispersed camping corridor would be
designated renders the agency’s range of alternatives inadequate in violation of NEPA.

Response: The appellants assert the Forest Service failed to analyze a reasonable range of
alternatives for the motorized dispersed camping policy. The Forest Service is required to
examine reasonable alternatives to the proposed action. An alternative should meet the purpose
and need of the project (36 CFR § 220.5). The purpose and need of the project as stated in the
Record of Decision follows:

The purpose of this action is to improve travel management on NFS lands within the Gunnison
and Paonia Range Districts. . this action is needed to designate a sustainable transportation system
that provides for public and management access, recreation epportunities, natural and cultural
resource protection, public safety and agency management success within its capabilities. (ROD
po )

The purpose of the Travel Management Decision is not to establish a dispersed camping policy,
but rather o improve travel management on the Gunnison National Forest, FHowever, as
recognized in the analvsis, dispersed camping (like many other resource areas) will be impacted
by the decision. The Forest Service has presented an adequate range of alternatives to the overall
objective of improving ravel management and designating a sustainable transportation system.
frach alternative was analyvzed for impacts to dispersed camping and 48 other specitic resource
areas or other areas of concern (FEIS Table 2-7 p. 30-33).

The appellant alleges that the Forest Service did not consider a specific alternative referred o as
the “parking rule/designates spurs policy.” The agency considered this alternative, but

o
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eliminated it from detailed study. As explained in the FEIS section diternatives Considered but
Eliminated from Detailed Study, the Forest Service briefly discussed multiple alternatives
considered to this point in the process. A variation to the proposed action includes “required all
dispersed camping access to be on designated routes, with no 300-foot exemption throughout the
analysis area” (FEIS p. 49).

The FEIS explains the rationale:

Few public comments expressed a desire for travel management to address these types of
variations [300-foot exemption and others]. In general. these variations are inconsistent with
Forest Plan or BL.M Resource Management Plan direction and did not address the purpose and
need for the action. Eliminating the existing 300-foot exemption for dispersed camping to travel
off of designated routes for dispersed camping was considered. but due to a lack of inventory and
evaluation requirements, this variation to travel management is not feasible at this time...

(FEIS p. 49)

The analysis clarified that a lack of public desire and other reasons excluded these options from
further review. Subsequently, they were not analyzed in detail included in the preferred
alternative. or other action alternatives (FEIS p. 49).

Based on my review of the record. 1 find no violation of law, policy or regulation. I recommend
affirming the Forest Supervisor’s decision on this issue.

Appeal Issue: Failed to comply with the minimization criteria

The Forest Service violated the Executive Orders. TMR. and NEPA by not minimizing the
effects of its route designations on natural resources and by not demonstrating on the record how
route destgnations minimized elfects. The Forest has designated NFTS roads and trails tor
continued motor vehicle use without applying the appropriate criteria as required by executive
orders and the Travel Management Rule.

The general criteria is described in 36 CFR 212.55(a). and Executive Order 11644 § 3. The
Forest Service erred in designating particular roads and trails for motor vehicle use, as well as
corridor areas for oft-route motorized dispersed camping, in its ROD when it had not adhered o
the minimization criteria and when 1t did not demonstrate adherence to the criteria on the record.
A recent court decision mvolving the parallel BLLM travel management regulations implementing
the same Executive Orders confirms that a failure to show specifically how the minimization
criteria are reflected in route designation decisions is fatal to a decision implementing the
regulations and Orders. See Cir. for Biological Diversity v. BLAM, 2009 U.S. Dist. LEXIS 90016,
No. C06-4884-S1. Opinion and Order at 28 (N.D. Cal. Sept. 28. 2009) (finding BL.M failed 10
demonstrate that minimization criteria were in fact applied when OHV routes were designated™):
compare 43 C.F.R.§ 83421 (BLM regulations) with 36 C.F.R. § 212.55(b) (Forest Service
regulations).

In addition. § 9 of Executive Order 11644, as amended by Order 11989, states as a separate
mandatory requirement:
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Notwithstanding the provisions of Section 3 of this Order, the respective

agency head shall, whenever he determines that the use of off-road vehicles will
cause or is causing considerable adverse effects on the soil, vegetation, wildlife,
wildlife habitat or cultural or historic resources of particular areas or trails of the
public lands, immediately close such areas or trails 1o the type of off-road vehicle
causing such effects, until such time as he determines that such adverse effects
have been eliminated and that measures have been implemented to prevent future
recurrence.,

Ex. Ord. 11644, as amended by Ex. Ord. 11989 at § 9 (emphasis added). This requirement too is
implemented through Forest Service regulations. See 36 C.F.R. § 212,52(b)(2). Although the
Forest Service has a mandatory duty to minimize the adverse impacts of off-road vehicle use to
the natural resources of the Gunnison National Forest and to minimize contflicts between
recreationists, the Gunnison Travel Plan fails to demonstrate that the agency has carried out its
duty to make route designation decisions that actually will minimize damage to soil. watershed.
vegetation, or other resources. which is a violation of the executive orders and TMR.

Response: The appellants contend the decision violated the terms of Executive Order 11644, and
the Travel Management Rule and NEPA, by not observing criteria to minimize environmental
ettects of roads and trails, and by not demonstrating how effects were minimized.

The referenced Executive Order secks to ensure that the use of off-road vehicles on public lands
be controlled and directed to protect resources. promote the safety of users of those lands, and
minunize contlicts among the users of those lands. The Department of Agriculture procuced the
20035 Motorized Travel Rule to be consistent with 11644 and 11989, and to serve as the means o
implement the policy direction contained in those Orders.

The 2005 Motorized Travel Rule places emphasis on considering and reducing the effects of
motorized trails. The development of alternatives specitically included the objective of
minimizing environmental cffects on soils, watersheds. vegetation, and wildl fe. as well as
contlicts between trail user groups. By implementing the 2005 Travel Management Rule. the
Forest is consistent with the referenced Executive Orders and criteria 1o minimize resource
damage.

The Travel Management Rule Response to Comments section clarified the intent, stating:

Itis the intent of £E.O. 11644 that motor vehicle usc of trails and arcas on Federal lands be
managed to address environmental and other impacts. but that motor vehicle use on Federal lands
continue i appropriate locations. An extreme Inwerpretation of “minimize” would preclude any
use at all. since impacts always can be reduced further by preventing them altogether. Such an
interpretation would not retlect the tull context of .0, 11644 or other laws and policies related o
multiple uses of NFS lands. (Federal Register Vol. 70, No. 16, pe. 68281}

The record demonstrates multiple occasions when the Forest Service considered ways to
minimize the effects of its route designations on natural resources. Some examples follow:
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e Travel Management — Engineering. Enforcement, Education. and Evaluation Report.
outlines the goal of having a motorized route system that 1s both manageable and
sustainable...and to reduce the environmental and social impacts.

o Considerations in Design of Our Transporiation System Report: further articulates the
goal 10 provide a variety of users with a diverse experience while minimizing impacts o
TESOUrces.

e Staff Report. 2007 Step 3 identifies many environmental aspects for changes to the
current transportation system including route-by-route evaluations screens (erosion,
hazards. effects on streams. wildlife, T&FE species. cultural resources, etc) to close routes.

» Correspondence with Additional Forest Service Engineering Staft: Email from Forest
engineering staft to Regional Office staff demonstrated additional consideration to meet
the requirements of a minimum transporfation system.

o Travel Analysis Section (FEIS p. 10-14): Includes a discussion of the existing
transportation system as a starting point for analysis and the thought process to move
toward a sustainable travel network. The culmination in part was a “route-by-route travel
analysis vielded a viable and sustainable transportation system of roads and trails that 1s
detined as a minimum road system™ (FEIS p. 14).

Other specific considerations about the effort to minimize the transportation system can be found
in the discussion about 1) project scope (FEIS p 16); 2) preferred alternative (FIES p. 423 3)
Table 2-7 (FEIS p. 50-33): 4) sustainability, maintenance, and funding (FIES p. 258}, 5)
preferred alternative and the minimum transportation system (FIES p. 263-260): and 6) effects 10
resources (ROD p. 9-12).

Based on my review of the record, | find no violation of law, policy or regulation. I recommend
affirming the Forest Supervisor’s decision on this issue.

Appeal Issue: Failed to fake a hard look at actions of site-specific impacts

Below, we point out the several route-specitic examples of how the responsibtle otficial failed 1o
minimize—or at least demonstrate on the record that he had muintmized-—the effects of off-
highway vehieles to namml resources and between recreationists as required by the Executive
Orders and 36 C.F.R. § 212.55(b)(1jand (2):

e Snow Mesa Trail (#787) from non-motorized to motorized (single-track motoreyele):
o Trail #5537 {Teocalli Ridge) was designated as open o motorized vehicles:
e Left Hand Trail #4935 was designated as open to ATV use in every action alternative;
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o Trail # 578.2A (Sargents Mesa) was designated as open to high clearance motor zed use
in every action alternative.

Each route and motorized dispersed caniping corridor designation requires a detailed analysis of
the effect of that designation on the minimization criteria of the executive orders and TMR. as
well as other issues raised by staff and the public during comment periods.

Response: The appeltants contend the decision violated NEPA by failing to take a hard look at
site-specific effects of individual route designations. Regulation 40 CFR 1560-1508 require
Federal agencics to consider and disclose the effects of their actions. but there is no substantive
requirement to minimize or eliminate them.

The appellants also refer to Executive Order 11644, As clarified in the previous appeal response
the language regarding minimization of impacts was claritied:

it 1s the intent of E.O. 11644 that motor vehicle use of trails and areas on Federal Jands be
managed to address environmental and other impacts, but that moter vehicle use on Federal lands
continue in appropriate locations. An extreme interpretation of “minimize” would pree ude any
use at all, since impacts always can be reduced further by preventing them altogether. Such an
interpretation would not reflect the full comext of E.O. 11644 or other laws and policies related to
multiple use of NFS lands.”

‘The specific trails mentioned by the appellants were considered in terms of location. use.
resource implications. ete in multiple locations:

¢ Snow Mesa Trail (ROD p. 35, ROD Appendix B p. B-12, FIES Response to Comments

p.x-213
* Teocalli Ridge (ROD p. 37. ROD Appendix B p. B-9. FIES Response to Comments p. x-
217y

e Left Hand Trail (ROD p. 33, ROD Appendix B p. B-7)
e Sargents Mesa (ROD p. 24-25, ROD Appendix B p. A-7)

Based on the record. 1 find no vielation of law. policy or regulation. | recommend affinming the

Forest Supervisor’s decision on this ssue.

Appeal Issue: ldentified (12} motorized dispersed camping corridors should be closed until
further evaluation

The Forest Service already knows motorized dispersed camping is causing adverse impacts to
natural resources, those 12 corridors should have been closed by the decision and the designation
of spur routes within those corridors should not have been deferred for some fater time. See
ROD at 18 ("Based on turther evaluation of the dispersed camping situation on the Gunnison
National I'orest, [ have also determined that there are some arcas where this exemption for
dispersed camping may be causing unnecessary resource damage and may be resulting in less
than desirable recreational experiences.”™). The failure to close these 600-foor corridors {ie..
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300-feet on either side of the route) to off-route motorized use now is a violation of sections 3
and 9 of the executive orders and section 212.55(b) of the TMR.

Response: The appellants allege a violation of the Travel Management Rule and Executive
Orders. The Forest Service addressed concerns about the 12 corridors in question, and
discussed a plan to evaluate specific resource concerns and appropriate management responses
within the next six years. '

The FEIS considered and disclosed impacts to these 12 routes in multiple places (FEIS p. 10-14.
190-191, ROD p. 9-12, 13, 18, FEIS Response to Comments p. x-18-19. x68-69, ete) and sets the
stage for further assessment and a separate decision. This deeision is not a violation of the
Travel Management Rule, which specifically states that “the responsible official shall consider
effects...with the object of minimizing.” TMR, 212.33(b) The decision identifies these 12
corridors and lays out a plan to assess them individually with the clear intent of minimizing
resource damage.

Based on the record. 1 find no violation of law. policy or regulation. I recommend affirming the
Forest Supervisor’s decision on this issue.

Appeal Issue: Did not considering an alternative that closed all routes involving motorized
dispersed camping

The agency failed to comply with NEPA by not considering in detail an alternative that would
have closed routes and corridor areas in which motorized dispersed camping 1s allowed that were
specifically suggested by the public due to the natural resource damage they cause and/or
conflicts between recreational users of the forest. Further. the Forest Service failed to consider a
reasonable range of alternatives by not considering an alternative that would have fully complied
with the minimization criteria of Executive Order 11044, as amended by Executive Order 1 1989,
and the Travel Management Rule at 36 C.F.R. § 212.35. This tailure has caused the Forest to
foreclose options that would protect, restore. or enhance the environment. Moreover, the Forest
Service failed to provide a rational explanation as to why these alternatives should not be
considered in detail.

Response: The appellants allege a violation of the Executive Order. the Travel Management
Rule, and NEPA by not considering a reasonable range of alternatives. including one that closed
all routes causing natural resource damage.

An aliernative should meet the purpose and need of the project (36 CFR § 220.5). The purpose
and need of the project as stated in the Record of Deciston follows:

The purpose of this action is to improve travel management on NFS lands within the Gunnison
and Paconia Range Districts.. this action i3 needed to designate a sustainable transportation system
that provides for public and management access, recreation opportunities. natural and cultural
resource proteclion, public safety and agency management success within it. capabilities. (ROD

p. 1)
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The purpose of the Travel Management Decision is not to establish a dispersed camping policy.
but rather to improve travel management on the GMUG National Forest. However, as
recognized in the analysis. dispersed camping (like many other resource areas) will be impacted
by the decision. The Forest Service has presented an adequate range of alternatives to the overall
objective of improving travel management and designating a sustainable transportation system.
Each alternative was analyzed for impacts to dispersed camping and 48 other specific resource
areas or other areas of concern (summarized in FEIS Table 2-7 p. 50-33).

The appellant alleges that the Forest Service did not consider a specific alternative that fully
complied with the minimization criteria. The agency considered an alternative that would have
required dispersed camping to be on designated routes, with no 300-foot exemption, but
eliminated it from detailed study. As explained in d/rernatives Considered but Eliminared from
Detaiied Study. the Forest Service considered multiple alternatives, but eliminated them from
further review.

The FEIS explains this:

Few public comments expressed a desire for trave! management to address these types of
variations [300-foot exemption and others]. In general, these variations are inconsistent with
Forest Plan or BLM Resource Management Plan direction and did not address the purpose and
need for the action. Eliminating the existing 300-foot exemption for dispersed camping to travel
off of designated routes for dispersed camping was considered. but due o a fack of inventory and
evaluation requirements. this variation to travel management is not feasible at this time.

(FEIS p. 49)

The analysis claritied that a lack of public desire and other reasons excluded hese options from
further review. Subsequently. they were not included in the DEIS proposed wction, preferred
alternative, or other action alternatives (FEIS p. 49). The Forest Service evaluated this
alternative against the purpose and need for the project and provided rational explanation as w
why it was not included moving forward.

Based on my review of the record, 1 find no violation of law. policy or regulation. 1 recommend
allirming the Forest Supervisor's decision on this issue.

Appeal Issue: Motorized designation of the Carbon Trail

The Forest Service’s Motorized Designation of the Carbon Trail (4#436) Violates xecutive
Order 11644, as amended by Executive Order 11989, the TMR_ the Administrative Procedure
Act.and NEPA. The motorized designation of the Carbon Trail and a motorized dispersed
camping corridor along it tails to comply with the minimization critetia of the executive orders
and TMR. The Carbon Trail cuts through the heart of the Whetstone IRA, and the Forest
Service’s decision to designate it as motorized, along with an associated motorized dispersed
camping corridor, in this travel plan arbitrarily and capriciously jeopardizes the health and future
protection of these wildlands. .. The Gunnison does not show how the minimization criteria
regarding wildlife and contlicts with other forest users. including hunters and hikers, are
reflected in its decision relative to the Whetstone area. Nor does it show how the other
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minimization criteria were adhered to in the Carbon Trail destgnation. Each route and motorized
dispersed camping corridor designation requires a detailed analysis of the efiect of that
designation on the minimization criteria of the executive orders and TMR, as well as other issues
raised by staff and the public during comment periods.

Response: The appellants allege violation of Executive Order 11644, as amended by Executive
Order 11989, the TMR, the Administrative Procedure Act. and NEPA with the motorized
designation of the Carbon Trail.

The 2007 Staft Report completed for the Gunnison National Forest Travel Management project
demonstrates the Forest undertook a comprehensive. route-by-route. planning process prior to
issuing the Record of Decision (ROD). Several “factors™, including recreatien. environmental,
and operational, were considered; these factors. which contain a comprehensive subset of
resource considerations (T&D wildlife needs, Inventoried Roadless Areas, watershed sensitivity
ratings, etc.). helped define the “sideboards™ or scope of the analysis.

The Statf Report goes on to describe the route-by-route evaluation process that was used w aid in
making route determinations. The objective of the route-by-route assessments was “to define a
transportation system within the agency’s ability to manage, operate. and maintain: and to offer a
variety of users with a diverse experience while minumizing impacts to resources’ (Staf’ Report.
p. 3). The previously mentioned “factors™ and the route-by-route evaluation criteria included in
the 2007 Staff Report encompass all of the “minimization criteria™ outlined in E.O. 11644
(Section 3).

[nformation contamed in the 2007 Staft Report was used to develop a Route-by-Route
Spreadsheet {2007) for the Gunnison NIF Travel Management project. The spreadsheet identifies
Trail 436 and includes information relative to wildlife resources, the arca’s proposed wilderness
designation, and & synopsis of public comments. Information contained in the spreadsheet was
used to develop the alternatives analvzed in the FEIS, including the designation of Trail 436 as a
motorized trail.

FEIS Tables 3-32 and 3-35 demonstrate that adjusted road densities and elk kabitat eftectiveness.
respectively, would be reduced trom existing conditions in the Whetstone Iyrx analysis unit
(LAUD under the Preterred Alternative (Alternative 5 - decision). These tables indicate that
impacts to wildhite would be reduced in the Whetstone IRA under the selected aliernative.

Pages 22 and 23 of the ROD specifically discuss allowing continued motoreyele use on Trail 436
through the Whetstone IRA. The decision recognizes that resource impacts exist on the northern
of the trail in the arca known as Wildeat canvon: it also indicates that this segment of trail will
remain closed to motorized use until resource impacts can be mitigated, repaired. or resolved (p.
23). This decision recognizes the existing problem area and includes language to ensure that
impacts to the IRA are minimized. as required by E.O. 11644 and 36 CFR Pans 2120 251, 2¢1,
and 295 Travel Management.

Based on my review of the record, T {ind no violation of law, policy or regulation. [ recommend
affirming the Forest Supervisor’s decision on this issue.
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Appeal Issue: Hard look at the effects of motorized designation of the Carbon Trail

The Forest Service failed to take a hard look at the effects of the Carbon Trail"s motorized
designation on roadless in viclation of NEPA. The FEIS must “disclose that significant roadless
arcas will be affected [under the motorized travel plan} and take the requisite “hard look” at the
environmental consequences of that fact.” including analvses of the plan’s effects on “water
resources, soils, wildlife habitat. and recreation opportunities.”™ In other words. the Forest
Service must carefully analyze and disclose impacts 1o “Roadless Area Characteristics”.. .the
Forest Service did not take a hard look, let alone any look. at the specific environmental effects
of the Carbon Trail's motorized designation in its NEPA documents. nor did it take a hard look
at the effects that the 600 foot motorized dispersed camping corridor along the 6.34 miles route
will have on the IRA, a corridor that totals 461 acres.

Response: The appellants allege the Forest Service ignored environmental etfects of the Carbon
Trail’s motorized designation. including impacts to roadless characteristics.

Information pertaining to roadless areas is contained on FEIS pages 236 and 237. While this
FEIS section outlines the history of the Roadless Area Conservation Rule (currently enjoined in
Colorado) and how it guides management of roadless areas on the Gunnison NF, it does not
contain information specific to motorized trail designations associated with this project. The
Roadless Areas discussion in the FEIS (pp. 236 — 237) simply states, “There are motorized trails
within some roadless areas; however, the presence of those trails is not considered in coaflict
with the roadless area management objectives.”

Although the FEIS section does not specifically provide an analysis of the nine characteristics
that define inventoried roadless arcas, it does contain affected environment and environmental
consequences information for a vartety of resource areas including wildlife and wildlife habitat.
Pages 9 — 12 of the ROD also provide a synopsis of the effects to resources (soil. water, wetland,
aquatic resources. wildlite. ete.). This mformation supports the decision maker's conclusion that
the adverse environmental effects associated with the decision will be less than under current
travel management.

Pages 22 and 25 of the ROD specifically outline the rationale for allowing continued motoreycle
use on Trail 436 (Carbon Trail) through the Whetstone IRA. This section indicates that: a)
moforized use on the Carbon Trail meets Forest Plan management area direction; b) that the
Carbon Trail is the only travel route within the management unit and is therefore the only travel
opportunity that can meet the area’s motorized designation: and ¢ the area’s current wilderness
character exists with motorized and mechanized use and that continued motorized use o7 the trail
will not change its character.

Based on my review of the record. [ find no violation of taw. policy or regulation. I recommend
affirming the Forest Supervisor’s decision on this issue.
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Appeal Issue: Carbon Trail and CDOW recommendation

The Forest Service failed to take a hard look at the effects of the Carbon Trail’s motorized
designation on roadless in violation of NEPA. CDOW recommended: Concur with this IRA
remaining Semi-primitive Non-motorized and motorized travel occurring onlv on designared
routes on the periphery of the IRA. No new routes for motorized or mechanized travel should be
designated within this IRA.

The Forest Service did not act on this information by analvzing the effects of the
motorized/mechanized Carbon Trail designation on wildlife or its habitat... The failure to take a
hard look at these effects of motorized designation of the Carbon Trail and designation of a 600-
foot motorized disperse camping corridor along it violates NEPA because the Forest Service
must examine how its actions will affect the Whetstone IRA’s roadless characteristics, including
plant and animal diversity and habitat for T/E species. sensitive species. and species that depend
on large, undisturbed areas of land.

Response: The Colorado Division of Wildlife's (CDOW) comment letter on the Gunnison
Travel Management Dralt EIS (dated May 28, 2009) was reviewed relative to comments
pertaining to the Whetstone IRA remaining “semi-primitive non-motorized and motorized travel
occurring only on designated routes on the periphery of the IRA.™

The cover letter attached to the actual comments indicates that CDOW staff reviewed documents
and maps specific o the travel management analysis and that the CDOW worked closely with
the Bureau of Land Management and the Forest Service during the alternative development
process. This information is supported by several Forest Service responses to CDOW’s
comments (FEIS, Response to Comments Appendix, Comments C9. M99, W30. W45, and
W78y This indicates CDOW’s comments were considered and incorporated into the analysis
process.

The following information provides information on the effects of the Preferred Alternative on
plant and animal species:

¢ LIS page 77 indicates that there are no Threatened or Frndangered (T&E) plants found on
tederal lands within the analysis area; therefore. no effects to these species are anticipated;
IEIS page 81 indicates that sensitive plant species may be affected by hmplementation of
the Preferred Alternative, but that there would not be a loss of species viability within the
analysis area nor cause a trend toward federal listing ov a loss ol species viability range-
wide:

o LIS pages 136 - 151 indicate that implementation of the Preferred Alternative would
erther have no impact or would result in beneficial impacts to sensitive wildlife species.

e [EIS pages 155 — 157 indicate that implementation of the Prelerred Alternative “may
affect, but is not likely to adversely affect Canada lvax™ (Threatened species)y and would
have "no effect” on the Uncompahgre fritillary butterfly (Fndangered species).

Based on my review of the record. I find no violation of law. policy or regulation. | recommend
affirming the Forest Supervisor’s decision on this issue.
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Appeal Issue: Failure to analyze Carbon Trail designation on resources

The Forest Service has never analyzed the route- and motorized dispersed camping corridor-
specific effects of the Carbon Trail’s motorized/mechanized designation on soils, water quality,
waltershed health. or quiet recreational experiences either. For instance, while the Forest Service
ncludes in its rationale for the last-minute change to the Carbon Trail desi gnation that it is
basing that change on Recreation Opportunity Spectrum (ROS) classifications, it never
completed an analysis of the motorized/mechanized designation on recreational user conflict.
This is so even though the executive orders and TMR specifically require the Forest Service to
minimize user conflict, and the omission occurred even though many comments in the record
indicated that quiet recreationists had experienced conflicts with motorized users in the
Whetstone IRA and along the Carbon Trail in the past. See. e.g., FEIS, Appendix X at 247,
FEIS. Appendix XX at 72-73, 77 (Response # Ss 226 indicates even mountain bikers would like
motorized use out of the IRA). The agency’s failure to take a hard look at the effects of the
Carbon Trail’s motorized/mechanized designation on wildlife and wildlife hebitat. quict
recreational experiences, water quality, watershed health. and soils constitutes a violaticn of
NEPA.

Response: The appellants-assert the Forest Service violated NEPA by failing to take a hard look
at the etfects of the Carbon Trail’s motorized designation on wildlife and other resources. and
failed to minimize user conflict based on this decision. The Forest Service did ake a hard look
at the impacts of this designation. considered public comment about the designation. and took
steps to minimize recreational user conflict.

The purpose and need for the action is to “determine the iocation and management of roads and
trails needed for a ransportation system that provides for resource protection, public safety, and
recreational opportunities...” (FEIS p.15). The decision identified public safety in the context of
recreational opportunities as specific drivers for this effort. It further explains that “strazegies are
needed to provide recreational experiences for motorized and non-motorized travelers that
balance recreation use demands with public safety .. (FEIS p. 15)

The FEIS takes a decper look into minimizing user conflict, including a Crovwding, Density, and
Conflict section. This discloses conflicts between user groups and provides that “the closure of
almost 1,146 miles of routes on Forest Service lands would help 1o reduce density and contlict
issues with hunters and other visitors who desire & more non-metorized experience.” (FEIS p.
199) The conversion of specific designations from jeep trails and full-sized high-clearance
vehicle roads to ATV trails “would have a positive eflect on erowding. density. and conflict
issues as new opportunities are created for these types of recreational vehicles. taking into
consideration loop and through opportunities.” (FEIS p.199)

I'he analysis from the FELS is carried through into the ROD. which expresses that the Carbon
Trail is one of the most controversial covered under this decision. Forest Supervisor Charlie
Richmeond considers public comments representing multiple sides interested in the Carbon Trail
{(FEIS Response to Comments, p X-128. x-129. x-135, xx-34, xx71-xx-76, etc). The decision to
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keep the Carbon Trail a single-track motorized trail is consistent with the Forest Plan and
considered public comments and subsequent analysis.

The decision took a hard look at the effects of the Carbon Trail on other resources (watershed,
soils. ete). resulting in immediate closure of the Wildeat Canyon section of the trail “untl
resource damage concerns associated with the trail can be mitigated.” (ROD ». 23) A hard look
into resource damage by the Forest Service resulted in closing a section of this popular
motorized and mechanized trail. :

Based on my review of the record. I find no violation of law, policy or regulation. I recommend
affirming the Forest Supervisor’s decision on this issue.

Appeal Issue: Failed to consider effects of Carbon Trail and dispersed camping on
roadless characteristics

An additional NEPA violation is that the Forest Service failed to consider the effects that
increased motorized and mechanized use of the Carbon Trail and its motorized dispersed
camping corridor would have on roadiess characteristics. Despite the acknowledgment that
closures can lead to increased use of other nearby routes. the agency never specitically examined
the effects on the Whetsione IRA of increased motorized and mechanized use of the Carbon
Trail and its associated motorized dispersed camping corridor. This failure is problematic for the
Gunnison NF because in similar situations courts have held that ORV designation plans violate
NEPA when thev fail 1o consider the potential for and effects of increased use. Wash. Fruils

Allicnee, 935 F.Supp. at 1123-2

Response: The appellants allege the Forest Service violated NEPA by failing to consider the
effects of increased motorized and mechanized use of the Carbon Trail would have on roadiess
characteristics. The decision allows for the continved use as a single-track motonized trail.
Information pertaining to "Roadless Arcas™ is contained on FEIS pages 236 and 237, While this
FEIS section outlines the history of the Roadless Area Conservation Rule (currently enjotned in
Colorado) and how it guides management of roadless areas on the Gunnison NF. it does not
contain information specitic to motorized trail designations associated with this project. The
Roadless Areas discussion in the FEIS (pp. 236 - 237) simply states, “There are motorized trails
within some roadless areas: however, the presence of those trails is not considered in contlict
with the roadless arca management objectives.”

Although the FEIS section does not specifically provide an analysis of the nine characteristics
that define inventoried roadless areas. it does contain affected environment and environmental
consequences information tor a variety of resource areas including wildlite and wildlife habitar
Pages 9 - 12 of the ROD also provide a synopsis of the effects to resources (c.g.. soil, waler,
wetland, aquatic resources, wildlite, ete.). This information supports the decision maker’s
conclusion that the adverse effects associated with the decision will be less than under current
travel mapagement.
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The ROD specifically outline the rationale for allowing continued motorcycle use on Trail 436
{Carbon Trail) through the Whetstone IRA (ROD p. 22-23). This section indicates that: a)
motorized use on the Carbon Trail meets Forest Plan management area direciion; b) that the
Carbon Trail is the only travel route within the management unit and 1s theretore the only travel
opportunity that can meet the area’s motorized designation: and ¢) the area’s current wilderness
character exists with motorized and mechanized use and that continued motorized use of the trail
will not change its character.

Based on my review of the record. 1 find no violation of Taw, policy or regulation. [ recommend
affirming the Forest Supervisor’s decision on this issue.

Appeal Issue: Disregard public input regarding negative envirenmental impacts

Input from the public drawing the agency’s attention to negative environmental implications.
ncluding the potential for increased future use, was given short shrift: I have considered these
assertions and find that the area’s current wilderness character exists with metorized and
mechanized use; and therefore, continued use should not change its character.” ROD at 22. An
examination of the record indicates that there is no effects analysis supporting the Forest
Supervisor's rationale for designating the Carbon Trail as motorized. nor is there any support in
the record for the assumption that continued use would not equate to increased use. Because the
Forest Service failed 1o take a “hard look™ at any of the environmental effects and recreational
contlicts issues associated with designating the Carbon Trail as motorized and mechanized and
designating a motorized dispersed camping designation along the mrail—which. again. comprises
471 acres in the middle of the Wheistone IRA—the agency violated NEPA.

Response: The appellants allege the decision violated the NEPA hard look requiremen: when
designating the Carbon Trail as motorized.  The use of the Carbon Trail prior to and afier the
decision has not changed: it remains a single-track motarized trail, consistent with the Forest
Plan (ROD p. 22). Therefore. the effects analysis is the current condition. analyzed in detail
under the no action alternative,

Forest Supervisor Charlie Richmond did take a hard ook at the impacts of maintaining this and
even closed the northem section to all motorized and mechanized travel (ROD p. 23).

Pages 22 and 23 ol the ROD specitically outline the rationale for allowing continued motoreyele
use on Trail 436 (Carbon Trail) through the Whetstone IRA. This section indicates that: a)
motorized use on the Carbon Trail meets Forest Plan management area direction: b} that the
Carbon Trail is the only travel route within the management unit and is therefore the only travel
opportunity that can meet the area’s motorized designation: and ¢) the area’s current wilderness
character exists with motorized and mechanized use and that continued motorized use o7 the trail
will not change 1ts character.

Based on my review of the record. [ find no violation of law, policy or regulation. 1 recommend
aifirming the Forest Supervisor’s decision on this issuc.
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Appeal Issue: Failed to take a hard look at the effects of the Carbon Trail’s designation on
wilderness

The Forest Service must disclose the effect of designating motorized routes in roadless areas on
potential wilderness designation. Lands Council v. Martin, 529 F.3d . 1219, 1230 {9th Cir.
2008). The Forest Service failed to take a hard look at the effects that motorized designation of
the Carbon Trail could have on potential wilderness designation of the Whetstone IRA. Even
though the Gunnison NF now turns a blind eye to its own analysis, just three years ago the
agency itself recommended the Whetstone IRA for designation as wilderness in a pre-NEPA.
non-planning rule dependant analysis. Whether or not the agency now refuses to acknowledge
the findings of its own experts, it cannot deny that a motorized/mechanized designation in the
Whetstone IRA could have an etfect on the likelihood that Congress will designate this greater
than 5,000 acre roadless area as wildemess.

The Forest Service certainly did not take a hard look af the effects of its moterized/mechanized
designation of the Carbon Tratl on potential designation of the Whetstone IRA as Wilderness.
We find it disingenuous for the Forest Service to disregard as outside the scope of the analysis
many comments that people would like to see the Whetstone IRA contain only hiker and
equestrian trails, in part, because they would like to sec the Whetstone arca designated as
Wilderness. See FEIS Appendix XX at 71-73. While this planning process was not about
commenting on the Forest Service’s 2007 recommended wilderness proposals. it was
emphatically about what uses the Forest Service allows in what arcas. and what the effects of
those decisions will be. [t is not within the discretion of the agency 10 avoid an analysis of the
effects of 1ts actions on Congiess s prevogative to designate the arca as wilderness.

The Forest Service’s failure 1o rely on its own experts” wilderness evaluation without refuting
that evaluation is a violation of the Administrative Procedure Act and NEPA. The decision to
designate the Carbon Trail as motorized in the Selected Alternative is arbitrary and capricious
because the USFES failed o consider existing agency expert analysis of the capability and
suttability of the Whetstone [RA for wilderness designation. Although the agency may not be
bound by the wilderness recommendations found in the draft forest plan because the plan was
never finalized. the Forest Service is bound to take into account the comprehensive, accurate,
and available analysis of the Whetstone [RA that guided development of that drafl plan, an
analysis that we remind the Forest Service was completed by its own experts. To ignore the high
quality research and recommendations associated with the 2007 Draft Forest Plan is to arbitrarily
disregard existing, reputable information produced by the agency itselt. Moreover. if the Forest
Service wishes to back away from this expert analysis in this travel planning process, it must
explam how conditions on the ground have changed between 2007 and the present, which it has
not.

The Forest Service cannot 1gnore the wildemess reconunendation, and particularly the analysis
from the agency’s 2005 Inventory that was the basis for that recommendation, merely because
the forest plan revision was not finalized. While it did not go through a final public review, the
drafi forest plan nevertheless comprised a wealth of pertinent information. as well as
recommendations based on extensive expert analysis of roadless arcas contained in the 2003
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GMUG Roadless Inventory. According to the Washington Office. such evaluations are
planning-rule neutral. See Attachment A. In addition. the validi ty of such dzta and expert
analyses is not dependent on public input. The agency erred when it did not incorporate the 2003
GMUG Roadless Inventory and 2007 Draft Forest Plan recommendations in is analvsis of the
Carbon Trail. To consciously ignore the agency’s own expert analyses and recommendations in
making its management decisions is the height of arbitrary and capricious behavior.

Response: The appellants allege that the decision violated NEPA and by failing to take a hard
look of'the effects of the Carbon Trail's designation on wilderness characteristics, and ignored
agency cvaluation of wilderness. They further assert that the designation of the Carbon Trail as
motorized was arbitrary and capricious. The use of the Carbon Trail prior to and after the
decision has not changed; it remains a single-track motorized trail, consistent with the Forest
Plan (ROD p. 22).

Pages 22 and 23 of the ROD specitically outline the rationale for allowing centinued motorevele
use on Trail 436 (Carbon Trail) through the Whetstone IRA. This section indicates that: a)
motorized use on the Carbon Trail meets Forest Plan management area direction; b) that the
Carbon Trail is the only travel route within the management unit and 1s theretore the only travel
opportunity that can meet the area’s motorized designation; and ¢) the area’s current wilderness
character exists with motorized and mechanized use and that continued motorized use of the trail
will not change its character.

The FUIS Trave! Analysis section discussed the Roads Analysty Report that included the NSRE
Uses and Values of Wildlife and Wilderness in the United States (FEIS p. 121 More detailed
consideration of wilderness designation is evident in the Record of Decision:

Some content that this arca’s roadless nature and efforts to obtain a wilderness designat on for it
should be managed through non-motorized travel designation. Additonally. some sugpest that
continued use by motoreycles and mountain bikes compromises the wilderness character of the
arca. Still others contend that because the trail has been traditionally open 1o motorized and
mechanized trail riding. which is consistent with the Forest Plan direction, there is no need for
change. 1 have considered these assertions and find that the area’s current wilderness character
exists with motorized and mechanized use.. (ROD p. 22)

The agency took a hard look at continued motorized and mechanical use on the Carbon Trail and
disclosed the effects in the ROD. Forest Supervisor Charlie Richmond discussed his decision.
which considered. analyzed, and provided rationale for maintaining motorized and mechanical
use on the Carbon Trail

Based on my review of the record, [ find no violation of faw, policy or regulation. 1 recommend
affirming the Forest Supervisor’s decision on this issue.

Appeal Issue: The Crest Trail's Motorized Designation Is Inconsistent with the National
Trails System Act, the Comprehensive Management Plan for the CDNST, the ORV
Executive Orders, and the TMR
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Motor vehicle and bicyele use by the general public on the CDNST is prohibited, except where
allowed by limited exception. 16 U.S.C. § 1246(c). Although a 1978 amendment to the NTSA
allows for limited motor vehicle use along the CDNST if certain requirements are met, id., the
Forest Service has the burden to establish the requirements of the exception are satistied when 1t
proposes alternatives that would allow motor vehicle use on the CDNST as opposed to managing
the trail for hiker and equestrian use only.

The Crest Trail’s Motorized Designation Is Inconsistent with the National Trails System Act. the
Comprehensive Management Plan for the CDNST. the ORV Executive Orders, and the TMR.
The Continental Divide National Scenic Trail Comprehensive Plan and FSM Policy direction
became effective in 2009—months prior to the finalization of the EIS and signing of the ROD.
The Gunnison NF should now be implementing the CDNST Comprehensive Plan. Pertinent
passages in the Plan state:

Motor vehicle use on the CDNST is prohibited on the CDNST, unless that use is consistent with
the applicable land management pian and:

(13 1s necessary 10 meel emergencies:

(2) Is necessary to enable adjacent landowners or those with valid outstanding rights to have
reasonable access to their lands or rights;

Specific Forest Service Manual direction regarding management of the CDNST echoes these
prescriptions. Decisions to be made by the Guanison NF include whether to allow bicyele and
maotor vehicle use on the CONST. but those decisions must be made in light ot and based on the
criteria in the Comprehensive Plan and 'SM. In its FEIS and ROD. the Gunnison has not
established that motorized use on this portion of the CDNST 1s necessary for emergency
purposes or for landowner access needs. The USES made decisions w0 allow motorized and
mechanize use, but did so without providing sufficient analysis and justification for either
making this portion of the CDNST motorized, nor for the motorized dispersed camping corridor
that accompanies this stretch of trail.

The Crest Trail’s Motorized Designation Is Inconsistent with the National Trails System Act, the
Comprehensive Management Plan for the CDNST. the ORV Executive Orders, and the IMR.
The Continental Divide Nutional Scenic Trail Comprehensive Plan and FSM Policy direction
became effective in 2009-—months prior to the finalization of the EIS and signing of the ROD.
The Gunnison NF should now be implementing the CONST Comprehensive Plan. Pertinent
passages in the Plan state:

Motor vehicle use on the CDNST is prohibited on the CDNST, unless that use 1s

consistent with the applicable fund management plan and:

5) Is designated in accordance with 36 C.F.R. Part 212, Subpart B, on
National Forest Sysiem lands or is allowed on public lands and:

ay The vehicle ¢lass and widih were allowed on that segment of the CDNST prior
to November 10, 1978, and the use will not substantiaily interfere with the nature
and purposes of the CDNST or
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b) That segment of the CDNST was constructed as a road
prior to November 10, 1978:; or

(6) In the case of over-snow vehicles, 1s allowed in accordance with 36 CEFR Par 212,
Subpart C. on National Forest System lands or is allowed on public lands and the use will
not substantially interfere with the nature and purposes of the CIDNST.

The Gunnison has not established that the motorized use was on-going prior {0 November 1978
and that that use will not substantially interfere with the nature and purposes of the CDNST. The
USFS made decisions to allow motorized and mechanize use, but did so without providing
sufficient analysis and justification for either making this portion of the CDNST motorized. nor
for the motorized dispersed camping corridor that accompanies this stretch of trail. For example,
the agency addressed motorized use with the following rationales:

For those other sections of the CDNST that would allow motorized travel. it has been determined
that continuation of this type of use would not substantially interfere with the nature and
purposes of the CDNST. The existing use and modes of travel have not been shown to result in
unacceptable levels of environmental impact and continued motorized use was supported in
many of the public comments.

These statements are not supported by facts contained in the record for this decision and do not
meet the scientific integrity requirements of NEPA. neither do they address whether this use wus
on-going prior to 1978 or disclose evidence supporting that conclusion.

The ROD’s Crest Trail designation violates and disregards the specific language in Section 7(¢)
of the National Trails System Act and directives in the Comprehensive Plan that generally
prohibit motorized use on National Scenic Trails, and further prohibit motorized use when it will
“substantially interfere” with the nature and purpose of the trail. There is no analysis in any of
the TMP documents ot whether motorized use will “substantially interfere”™ with the natare and
purpose ot the CDNST. only conclusory statements. Furthermore. there are vctually starements
within the FEIS that indicate that continued motorized use will substantially interfere with the
nature and purpose of the CONST. For instance. in describing Alternative 3. which eliminates
motoerized use on the CONST, the FEIS states:

On the CDNST and Colorado Trail, the designation of the majority of the trail between Monarch
Pass and Spanish Divide as non-motorized would be a positive etfect for mary users and help to
reduce crowding, density, and conflict 1ssues.

Overall, this aliernative addresses numerous crowding, density and contlict issues that currently
exist in the analvsis area for non-motorized users, However, the burden of minimizing crowding.
density and contlict issues is placed on the motorized users as their recreation. opportunities are
reduced to allow for more non-motorized trail opportunities.

FEIS at 181. There is no detailed discussion of these conflict issues within the FEIS and the
current crowding on the trail. both of which are exacerbated by an intensive use such as
motorevele riding. The Forest Service later attempts to justify its decision to allow for motonzed
use on the CONST by stating that prohibiting motorized use on this trail will increase crowding
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and user conilicts elsewhere in the forest. While this type of displacement is obviously
something that the Forest must consider in making management decisions. the management
volicies of the CDNST and the requirements of the ORV Executive Orders 11644 and 11989

(which were discussed in great detail above) that motorized and non-motorized conflicts must be
minimized must be complied with and have not been in this decision.

The ORV Executive Orders and 36 C.F.R. § 212.55(b) of the TMR require that “Areas and trails
shall be located to minimize conflicts between off-road vehicle use and other existing or
proposed recreational uses of the same or neighboring public lands.” Further. pursuant to the
TMR, in designating National Forest system roads. trails, and arcas the USES is required to
“consider effects on National Forest System natural and cultural resources, public safety,
provisions of recreational opportunities, access needs, conflicts among uses of National Forest
System lands, [and] the need for maintenance and administration of roads . . . that would arise 1f
the uses under consideration are designated; and the availability of resources for that
maintenance and administration.” 36 C.F.R. § 212.35(a). Examination of the DEIS, FEIS and
ROD reveals no analysis by the agency that would support a motorized designation for the trail
in light of the minimization criteria of both the executive orders and TMR, In fact, the Forest
Service acknowledged that conflicts exist on the CDNST and that this decision will not address
these conflicts. Because the Forest Service failed to demonstrate that continued motorized use
on the CDNST complies with the mandate of the ORV Executive Orders and 36 C.F.R. § 212
that trails be located to minimize contlicts between otf-road vehicle use and other existing or
proposed recreational uses of the same or neighboring public lands. the designation deciston is in
violation of the mandates of the ORY Executive Orders and TMR.

Response: The appellants raise many questions and concerns regarding the designation of the
Continental Divide National Scenic Trail. In summary:

e Motorized designation is inconsistent with the National Trails System Act, the
Comprehensive Management Plan for the CDNST, the ORYV Excecutive Orders
and the Travel Management Rule, Motor vehicle and bicyele use on the CDNST
is generally prohibited. except where allowed by limited exception.

s The USFS made decisions to allow motorized and mechanized use. but did so
without providing sufficient analyvsis and justification...

e The Gunnison has not established the motorized use was on-going prior to
November 1978,

» It has not been determined that this type of use (continued motorized and
mechanized) would not substantially interfere with the nature and purposes of the
CDNST.

e The Forest Service did not demonstrate that continued motorized use has been
tocated to minimize conflicts between off-road vehicle use and other existing or
proposed recreational uses. ..

After reviewing the project record. the determination that the decision will not “substantially
interfere” with the nature and purpose of the CDNST lacked supporting documentation. The

CDNST." however, the rationale for this statement is not apparent from review of the project
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record. The ROD looks at multiple issues regarding the CDNST on pages 6 and 25. but fails to
adequately address substantial interference. The record does support the assertion that motorized
use was oceurring on the trail prior to November 10, 1978 (email documentation from agency
experts and locals in the area in the late 70s).

Forest Supervisor Charlie Richmond references a need for a longer-term solution to the
management of the CDNST, involving more detailed site-specific efforts across multiple Ranger
Districts and multiple Forest Service units, and the probability of such an outcome intluencing
travel designations on the CDNST (ROD p. 25, FEIS p. 198).

I recommend reversing the portion of the decision specific to the designation of the CDNST with
instructions 1o move toward a better informed decision based on additional analysis,

Appeal Issue: High-Clearance Designations of Routes 378 and 578.2A are Arbitrary and
Capricious

There Is No Legal. Existing Motor Vehicle Access to the Routes. The agency states that there is
motorized access. yet even if this is s0; it is not legal public motorized access. A carefu’
examination of the 2009 Saguache District MV UM confirms that there is. in fact, no lepal.
public. tull-sized motorized access leading to route 578, Furthermore. a road over the divide
from Road 855 or 860 on the Rio Grande National Forest (RGNT) has never appeared as open to
public use. which we confirmed by reviewing the 1975 and 1996 Forest Visitor maps and the
1999. 2002 and 2005 travel maps produced in conjunction with travel orders. Finally.
examination of INFRA data from the RGNT shows that there is a timber road that extends up to
the divide to connect with Read 578. but the operational and objective maintenance level of this
road 15 Maintenance Level 11 (Tosed. We do not understand what tvpe of “confirmation™ the
agency could possibly be referring to when it savs there is motorized access 1o route 578 from
the Saguache District, and we ask that the agency immediately present the exact evidence upon
which 1t is relving 1o the public.

Since there is no legal. public, full-sized vehicle access to 378 and $78.2A frem the Gurnison
District lands. and there is no legal. public. full-sized vehicle access to these roads from the
Saguache District. the high-clearance designation for these routes is unsupported by any rational
analysis. In other words. there’s no existing, legal access 10 these routes. so how does the Forest
Service anticipate motor vehicles will get to them without breaking the law? Further, the agency
has not completed the requisite NEPA analysis needed to open the only potertial access point—
the closed timber road, which likely should have been decommissioned in accordance with
NFMA long ago. See 16 U.S.C. § 1608(b). An agency’s explanation of the basis for its decision
must be documented in and supported by an administrative record. which inciudes a “rational
connection between facts found and the choice made.” Bowen v, dmerican Fospital Ass'n, 476
U.S. 610,626 {1986). It is pre-decisional and improper to show a road svstern as open 1o a mode
of use when there is no existing. legal public access to it.
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Response — The appellants assert there 1s no legal. public, full-sized vehicle access to 578 and
578.2A.

According to the map provided (Figure 1C) all motorized access to the 578 and 578.2A from the
Gunnison National Forest side are ATV or single track. The 2009 Gunnison Visitor Use Map
shows 4WD access from the Saguache RD side. however the 2010 MVUM from Saguache does
not show the 835 road extending to the 578, The Forest's response to the original comments
from the Quiet Use Coalition (FEIS, App X, P X-120, M34) refers to their acknowledgement of
motorized access (trail 8133 however this motorized access is shown as single-track motorized

on Figure 1€, indicating no legal full-sized vehicle access to the 578,

[ recommend affirming this part of the decision with instruction to the Gunnisen National Forest
to resolve this 1ssue.

Appeal Issue: Failed to consider route-specific evidence and suggestions submitted by the
public.

The Forest Service failed to consider or respond to specific comments and recommendations
provided by the public. On June 3. 2009, TWS alerted the agency that there may be resource
impacts associated with a number of routes throughout our comments, which we asked the
ageney to analvze and assess. With the agency’s release of the FEIS, we determined that
although certain of our comments on the DEIS were noted, addressed, and aralvzed, at least ten
of our route-bv-route comments were not addressed by the agency in any wayv,

The two documents (FEIS & RODj do not include a discussion of the resource impacts
associated with the above routes, nor do they consider alternatives that would close these routes
to motorized use, thereby potenually minimizing resource impacts and recreational contlicts, By
lgnoring our route-specific comments. the USES has opted to base a decision on incomplete
information and therefore has adopted a deciston that 1s not based on a consideration of the
relevant factors or all of the evidence that was before the agency. This decision precluded the
agency and the public from a full understanding of the issues and impacts associated with
numerous trall designations, Below are a sampling of excerpts on specific trails from owr
comments that were overfooked by the agency in its FEIS and ROD:

« 400 {Brush Creek)

o 378 (Mcintyre Guleh)

* 557 (Teocalli Ridge)

o 349 (Cameron Guich)

s 495 (Left Hand)

o 427 (Gold Creek)

e 578.2A (Sargents Mesa)
o 426 (Fairview)

o 610 (Bear Gulch)

o 478 (Fossil Ridge)
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Response: The appellants assert the decision failed to consider public comments on those ten
routes. Many of the issues raised refer to the lack of consideration regarding route-by-route
comments. In general. for one or more of the following routes, the appellants assert:

Lack of reasonable range of alternatives

Lack of site-specific analysis

Suggestions for specific trails to be designated as non-motorized
Failure to minimize impacts

Impacts to wildlife

Impacts to roadless character

» ¢ & o »

The Forest Service explains their position on route-by-route suggestions. noting:
Individual alternatives are not required 10 address every issue or everv option on every
route. The number of alternatives would be limitless. Rather. responses to various issues
are packaged into reasonable alternatives which can be considered in the analysis (Final
EIS App X, X91}.

The decision used a sound process for developing alternatives as outlined in the Travel Analysis
Process Staff Report, and Chapters 1 and 2 of the FEIS. Having an alternative that eliminates all
motorized designation would not meet the Purpose of and Need for Action:

The Gunmison Basin travel management strategies are needed to provide recreational
expericnces for motorized and non-motorized travelers that balance recreational use
demands with public safety and management objectives for natural resources such as
wildlife populations, wildlife habitat, plants, water, fish. aquatic habitats, timber,
vegetative ecosystems, cultural resources, and air, (FEIS p. 13)

Trails and roads were adequately analvzed and potential user contlicts were taken into
constderation. Specific trails mentioned above were considered and reviewed. This 1s contirmed
by meeting notes contained in the record. For example. 1) 427 notes “motorized single-track. elk
calving area. DOW seasonal closure. and notes about the first ritle season;™ 2) 549 "motorized
single-track, keep open seasonal closure;™ 3) 478 “single-track motorized™ and access notes: 4)
400 mentions possible watershed issues. motorevele access., and fisheries; 5) 378 notes that Milk
Creek Road crosses the Continental Divide. timber sales may have occurred along the route, and
may not be passable by a full-size vehicle: 6) 557 “currently motorcycle —status quo™ and
references comments to make it mechanized: and 7) 495 notes include options to add a wail
reroute around a private section and notes a steep section near the fence. These comments prove
that these trails were considered in meeting deliberations and, therefore. taken into account when
making this decision.

Several of the trails mentioned are also addressed in the response 1o comments (Brush Creek area
trails p. xx-7. Fossil Ridge xx-93, x-30. x-120. x-91. etc). This section also contains a relevant
discussion about alternative development as a response to a comment about traffic erosion and
seasonal closures. wildlife concerns, ete (FEIS Response to Comments p. x-7).
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Based on my review of the record, [ find no violation of law, policy or regulation. Trecommend
affirming the Forest Supervisor’s decision on this issue.

Appeal Issue: Failed to rigorously explore and evaluate all reasonable alternatives

The Forest Service did not examine reasonable routes for motorized use in light of an analysis
based on all of the available evidence and data. In Table 1 of our scoping comments and
Appendix A of our DEIS comments, we proposed numerous route-specific designations based on
specific and reliable data and information, which would minimize impacts associated with
mototized use, which were consistent with the purpose and need of the project, and which were
required to comply with the governing legal standards, but the Forest Service failed to
adequately evaluate many of them or explain its failure to do so. In particutar, we suggested
closure of particular routes to motorized vehicle use that should have been analyzed in an
alternative in order to address resource concerns from the existing and proposed National Forest
Transportation System, such as impacts on roadless areas and citizen-proposed wilderness.
sensitive wildlife habitat. and quiet recreationists” experience on the forest. Instead of analyzing
these closures in an alternative, the Forest eliminated our recommendations from detailed
analvsis without acknowledgment or explanation.

While we are aware of the agency’s position that a full range of alternatives does not need to be

“ereated for every route on the Gunnison National Forest, public input that brings the agency’s
attention 1o deficiencies in that range should be addressed. Because the alternatives analysis is
the ~heart” of NEPA. “an agency must on its own initiative study all alternatives that appear
reasonable and appropriate for study at the time, and must also fook info other significant
alternatives that are called to its artention by other agencies, or by the public during the
comment period afforded for that purpose.” Seacoast Anri-Pollution League v. Nuclear
Regulatory Comm'n, 398 F.2d 1221, 1230 (1st Cir.1979) (emphasis added). ‘T 'he USFS tailed in
these mandates by not considering TWS's legitimate route-specific recommendations.

Response: The appellants assert the decision did not consider a reasonable range of alternatives.
including route-specific recommendations. However. Forest Supervisor Charlie Richmond
considered route-specific comments to minimize motorized impacts provided by the appeliants
in their DEIS comment letter. but recognized tradeotts between recreation and resource
protection that would have to be made by this decision (FEIS p. 10).

The decision recognized that “issues and concerns raised by the public and 1D team during
scoping were addressed in the DEIS; however, not all of them are resolved by the action
alternatives™ (FEIS p. 31). The analysis included alternative development and incorporeted
various comments — including route-specific comments where appropriate. ~The preferred
alternative incorporates various travel options presented in the No Action anc action alternatives
that meet the agencies purpose and need while addressing many of the commaents and additional
information received during the DEIS comment period” (FEIS p. 31). Although the T orest
Service did not develop and analyze one aliernative specific to the appellants” route-by-route
comments. it did incorporate an “envivonmentally preferable altemative, that identified fewer
routes epen to travel and less motorized travel in an effort to further benefit wildlife, reduce
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cumulalive impacts to watersheds, and further protect sensitive resource areas from human
intrusion”™ (FEIS p. 31).

The rationale for specific routes and their consideration can be found on varicus pages in the
record (FIES Response to Comments x-4. x-50. x-120, x-91, xx-6, xx-7, xx-93).

The Forest Service has presented an adequate range of alternatives to the overall objective of
improving travel management and designating a sustainable transportation svstem.

Based on my review of the record. I find no violation of law, policy or regulation. [ recommend
affirming the Forest Supervisor's decision on this issue.

Appeal Issue: Failed to take a hard look at the effects of route designations

The Forest Service has violated NEPA, and the ROD and FEIS for the Travel Plan are invalid,
because they fail to rationally and adequately assess or address the environmental effects of the
motorized routes listed in the beginning of this section (see F.1.1 -~ F.1.10). Specifically, we are
concerned that because the agency failed to analyze the specific routes listed above at all. that the
agency could not make an informed decision and the public was left in the dark as to the
environmental effects of these routes designation as open to motor vehicle traffic, including
likely eftects on wildlife. soil, water. roadless areas. and guiet recreationists’ experience on the
forest. :

Response: The appellants assert the decision failed to take a hard look at the effects of several
route designations, The Forest Service explaing thelr position on route-by-route suggestions.
noting:

Individual alternatives are not required to address every tssue or every option on every
route. The number of alternatives would be limitless. Rather. responses to vartous issues
are packaged into reasonable alternatives which can be considered in the analysis (Final
LIS App X, XO1).

The decision used a sound process for developing alternatives as outlined in the Travel Analysis

Process Staft Report, and Chapters 1 and 2 of the FEIS. Having an alternative that chiminates all
motorized designation would not meet the Purpose of and Need lor Action:

The Gunnison Basin travel management strategies ave needed o provide recreational
experiences tor motorized and non-motorized travelers that balance recreational use
demands with public safety and management objectives for natural resources such as
wildlife populations, wildlife habitat, plants. water, {ish. aquatic habitats, timber.
vegetative ecosystems, cultural resources, and air (FEIS p. 15)

Trails and roads were adequately analyzed and conflicts taken into consideration. Specific trails
mentioned above were considered and reviewed as evidence by meeting notes contained in the
record. For example. 1) 427 notes “motorized single-track, elk calving area, DOW scasonal
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closure, and notes about the first rifle season;” 2y 549 ~motorized single-track. keep open
seasonal closure;” 3) 478 “single-track motorized™ and access notes: 4) 400 mentions possible
watcrshed issues. motoreycle aceess. and fisheries: 5) 578 notes that Milk Creek Road crosses
the Continental Divide. timber sales may have occurred along the route. and may not be passable
by a full-size vehicle: 6) 5357 “currently motorcycle ~status quo” and references comments to
make it mechanized; and 7) 495 notes include options to add a trail reroute around a private
section and notes a steep section near the fence.

Several of the trails mentioned are also addressed in the response to comments (Brush Creek area
trails p. xx-7. Fossil Ridge xx-93. x-30, x-120. x-91. etc). This section also contains a relevant
discussion about alternative development as a response to a comment about trattic crosion and
seasonal closures, wildlife concerns, etc (FEIS Response 1o Comments p. x-7).

Additional analysis of environmental concerns are disclosed and analyzed in the FEIS (p. 9-11).

Based on my review of the record, | find no violation of law. policy or regulation. | recommend
affirming the Forest Supervisor’s decision on this issue.

Appeal Issue: The minimum road system identification does not contain a science-based
analysis

The Forest Service did not complete the “science-based” travel analysis required to derive its
minimum road svstem and its list of unneeded roads for decommissioning. The Gunnison may
he correct in its statement in the ROD that for this travel planning process “there is no
requirement to conduct a travel analysis” and that therefore “the requirements to prepare a report
documenting that process and publication of such a report are not applicable,” given the date of
its scoping notice. ROD at 13. However, if the Gunnison wanted to identity a minimum road
svstem during this process. then it was required by its own handbook and regulations o complete
a science-based travel analysis to inform that identification (and designation of the system
identified), The process the Gunnison has completed to determine which roads should ke
displayed on an MVUM does not meet the specilic requirements of a “travel analysis™ as
described in Forest Service Handbook 7709.55 and Manual 7700 and should not be called by that
name. nor should the USFS rely solely upon it to determine a minimum road system. The
spreadsheet that is discussed below that was provided 0 TWS as a representation of the “travel
analysis” process is inadequate to satisfy the requirements of a travel analysig and cannot be used
in its current form to identify a minimum road system on the Gunnison. in large part. because
does not explicitly address the many factors and considerations that should be the basis of a
minimum road system determination.

The Forest Service must specifically consider effects of each route on the eriteria at 36 CF.R.§
212.55(a)-(b). The comprehensive analysis of the risks. benefits. and problems of individual
routes then allows the Forest Service to “identily the minimum road system needed for safe and
efficient travel and for administration, utilization, and protection of National l'orest Systzm
lands” in accordance with 36 C.F.R. § 212.5(b)(1). Based on this direction. a few logical
conclusions can be reached.




Maribeth Gustafson’ 30

The hallmark of travel analysis is a route-by-route assessment of risks. problems, and benefits,
based on criteria enumerated in the travel management regulations at 36 C.F.R. § 212.5(b)(1) and
§ 212.55(a)-(b).

In evaluating a given route based on these criteria. the Forest Service must employ existing
scientific literature and evidence it has in its possession. If there is no data or literature that can
inform an analysis of the risks. benefits, and problems of a given route, the Forest Service must
disclose any assumptions made in the analvsis of that route and reveal the limitations of
information on which the analvsis is based.

The Travel Analysis must precede the identification of the minimum road system and any NEPA
process that would designate that system because 36 C.F.R. § 212.5(b) 1) indicates the
responsible official must “incorporate™ the Travel Analysis *in determining the minimum road
system.”

Because the Travel Analysis is designed to inform the mininion road system identification (and
individual route designations), the route-by-route analvsis necessarily must comprise all routes
on the forest (i.e., the whole travel network).

The Forest Service should not include high-risk. low-benefit routes in the “m:nimum road
system” identification because they do not meet the definition of the "minimum road system.”
nor can a travel plan that includes these routes satisty the minimization criteria of 36 C.F.R. §
212.55 and the Executive Orders.

While the Gunnison’s Excel sheet contains a listing of many routes with a smattering of
associated cells describing some problems or benefits of that route. it does not systematically
examine each of the criteria reguired under the Roads Rule’s definition of a mininwum read
systemy at 36 C.F.ROS 212.5(b)(1 ). nor the additional criteria required by the Forest Service
Handbook at FSH 770953 sec. 21 4 and 36 CF.R. § 212.35, It 1s also unclear which routes the
Gunnison NI has determined comprise its minmmum roads svstem based on this document or
whether all existing routes were analyzed.

Unfortunately, the Excel spreadsheet that constitutes the Gunnison NIs travel analysis report is
a largelv incomprehensible, sparsely and cryptically populated document. Further, no one but
the person who actually filled in the cells associated with individual routes could really
understand the Forest Service’s management intentions with respect to that route because there is
no uniformity and no explicit statement of whether any given route is part of the minimum road
system. The 2001 Roads Rule defines the minimum road systen as:

[ TThe road system determined to be needed to meet resource and other management objectives
adopted in the relevant land and resource management plan {36 CER part 219}, to meet apphicable
statutory and regulatory requirements. to reflect long-term Tunding expectations, to ensure that the
identified system minimizes adverse environmental impacts associated with road construction,

reconstruction, decommissioning, and mainienance.
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36 C.F.R. § 212.5(b)(1) (emphasis added). Thus, the regulation establishes substantive
requirements for a “minimum road system.” and the record must reflect that the Forest Service
determined the road system identified meets each of these requirements.

Response: The appellants allege the decision identified a minimum road system not based in
science; therefore, 1t does not meet the requirements in regulation.

The regulation concerning identification of the minimum road system is defined at 36 CFR
212.5(b)1). The ROD and FEIS identity the minimum road system and the rationale for
choosing it at several different locations:

s “The system of roads and trails to be managed under this Preferred Alternative defines
the minimum transportation system (36 CFR 212.5¢(b)(1)) for the Gunnison National
Forest....” (ROD p. 15)

e “The travel analysis that was conducted was the basis to help define transportation
system [sic] in this decision and would constitute the minimum road system for the
Ciunnison National Forest.™ (ROD p. 13)

o “This travel analysis process involved balancing factors related to land management and
recreational needs, environmental concerns, road and trail system operations, long-term
funding expectations, public input. and the best available science related to natural
resource managenment, Therefore this route-by-route travel analysis vielded a viable and
sustainable trangportation system of roads and trails that is defined as a minimum road

system.” (FEIS p. 14)

» “The Forest Service believes the Preferred Alternative 1s the minimum transportation
system for the Gunnison Basin wravel analysis area because it balances the public’s needs
and desires for access and recreation opportunities (societal demands) with the multiple-
use resource management activities mandated by other laws and the Forest Plan. The
transportation system to be designated as open for public travel has been developed on a
route-by-route basis with extensive public involvement, scientific analvsis of potential
resource impacts {1.e. best available science) and consideration for resource management

objectives on the federal lands.” (FEIS p. 265-1606).

s The Travel Analysis Process (TAPY Staff Report states, “The objective of the route-by-
route assessments were [sic] to define a transportation svstem within tie agency s ability
to manage, operate. maintain, and 1o offer a variety of users with a diverse experience

while minimizing impacts (o resources....” (Travel Analysis Process Statt Report p. 3)

Part of the appellants appeal on minimum road system asserts that the minimuim system was
never defined. The FEIS lists Gunnison National Forest roads and trails, and thetr designation
under the Preferred Alternative. Since the Preferred Alternative was identified as the minimum
transportation svstem, the routes identified as part of it would constitute the minimum system.
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‘T'he appellants assert the process was not science-based. The TAP Staff Report describes the
resource specialists - and their experience and education - on the interdisciplinary team. This
team conducted the travel analysis to define the minimum road system. [t was comprised of
experts in recreation, range, vegetation management. fire suppression. forest transportation
systems, lands and realty. timber, watershed management, fisheries, wildlite, soils, road
maintenance, cultural resources. and geographic information systems (GIS).

The Report further articulates the scientific integrity of the team, describing GIS database
coverage and spatially explicit information for soils, erosion hazard, vegetation. wildlife habitat
areas, wildlife use areas. fuel hazards. suitable timber. past timber harvesting, important plant
and wildlife species, habitats, watershed sensitivity, streams. aguatic habitats. cultural resources
inventories, recreation facilities and easements. This report notes, “the 1D team members,
because of their expertise and experience, had knowledge of and access to current resource
studies and scientific findings for the resources they managed on the Nationa! Forest.”™ (TAP
Staff Report. pg. 3). The assertion that the minimum road system. or any other part of this
analysis, was not based in science is unfounded.

The comments contain valuable resource information and recommendations from resource
specialists representing a variety of disciptines. The availability of this information to the
decision maker provided a critical tool in assessing whether to include individual routes in a
minimum system,

The 1D team conducted travel analysis of existing routes. Public comment and input was taken
during the carly planning stages (May to October 2000) 10 help define existing uses, route
locations, and desired modes of recreational travel. The 1D team also relied on technical
information (best available science) regarding soil characteristics. water quality, locations of
wetland and riparian vegetations. stream inventories, aquatic species inventories, wildh fe habitat
and population surveys and inventories, noxious weeds infestations. suitable timber. fragile

alpine environments, and cultural resource inventories. Additionally. the ID team’s knowledge of

on-the-ground conditions about travel. past user contlicts. road and trail maintenance history,
traditional dispersed camping locations. hunting pressure, etc was well-documented.

This travel analysis process was used to conduct route-by-routes assessments 1o determine if
there was a need for change. and inform managers on possible route designations. The travel
analysis criteria and screening processes (Pages 10 to 14, Final 185) were used to help assess
environmental consequences as documented in Chapter 3 of the Final EIS and aided in the
development of the agency’s proposed action published in the Notice of Inten: (May 2007). The
route-by-route evaluation files used in the travel analysis are part of the project record and were
considered in the development of the Proposed Action (Draft EIS) and subsequent Preferred
Alternative (Final EIS).

Based on the record. T find no violation of law. policy or regulation. 1 recommend aftirming the
Forest Supervisor’s decision on this issue,
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RECOMMENDATION

A review was conducted pursuant to and in accordance with 36 CFR 213:19. The review
included consideration of the appeal record. FEIS. ROD, comments received during the
comment period. agency response to comments, appellant’s appeal issues. and relief requested.
Based on the review of the record I recommend affirming the majority of the Forest Supervisor’s
decision with the following two exceptions:

1. The designation decision of the Continental Divide National Scenic Trail (CDNST)
should be reversed with the aforementioned instructions; and

2. The designation of Routes 578 and 378.2A should be affirmed with the aforementioned

nstructions.

Bill'Dunkelperger
Deputy Forest Supervisor. San Juan Public Lands
Appeal Reviewing Officer







United States Forest Rocky 740 Simms Street

Department of Service Mountain Golden, CO 80401

Agriculture Region Voice: 303-275-5350
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File Code: 1570
Date: September 30, 2010

Steve Smith, Wilderness Society

Central Rockies Office

1660 Wynkoop St., Suite 850 CERTIFIED MAIL - RETURN
Denver, CO 80202 RECEIPT REQUESTED

Dear Mr. Smith

On August 16,2010, you filed a notice of appeal on the Gunnison National Forest Travel
Management Plan decision. Your appeal was timely, filed pursuant to 36 CFR 215, and
challenged Forest Supervisor Charlie Richmond’s decision on various aspects of the Plan. Your
appeal was assigned number 10-02-09-0064 for tracking purposes.

I have weighed the recommendations from the Appeal Reviewing Officer (ARO) and
incorporated them into this decision. A copy of the ARO’s recommendation is enclosed. This
letter constitutes my decision on your appeal including the specific relief requested.

Action Appealed

The Gunnison National Forest signed a decision to improve travel management on National
Forest System lands within the Gunnison and Paonia Ranger Districts of the Grand Mesa,
Uncompahgre and Gunnison (GMUG) National Forests on June 28th, 2010. This decision was
needed to design a sustainable transportation system that provides:

. Public and management access;

. Recreational opportunities;

. Natural and cultural resource protection;
. Public safety; and

. Agency management success.

Your letter expressed concern about possible legal inade quacies of the process and the decision.
You noted potential failures and shortcomings regarding required analysis, responses to public
comments, impact minimization require ments, reasonable alternatives, and route-specific
comments.

Appeal Reviewing Officer’s Findings and Recommendation

s G
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Your appeal was formally reviewed by a US Forest Service team, led by ARO Bill
Dunkelberger. This team provided an objective review and was not involved in the
development, analysis or decision of the Gunnison Travel Management Plan. The team
evaluated your appeal and the project record, providing a recommendation to me. The ARO
found your appeal contained multiple issues which are summarized in the enclosed
recommendation letter. He recommends the Forest Supervisor’s decision be affirmed in part
with instructions, and reversed in part in regards to the designation decision of the Continental
Divide National Scenic Trail (CDNST) (rationale is articulated in the enclosed ARO letter).

Decision

After considering the appeal and project record, I agree with ARO Dunkelberger’s analysis as
presented in the enclosed recommendation letter. I affirm the majority of Forest Supervisor
Charlie Richmond’s decision, with the two explicit exceptions:

1. The designation decision of the CDNST is reversed with the following and instructions:

* The CDNST is excluded from this decision and will revert to the previous decision
related to travel management, which includes motorized travel. This direction is
consistent with36 CFR 212.50 (b), stating “the responsible official may incorporate
previous administrative decisions regarding travel management made under other
authorities, including designations and prohibitions of motor vehicle use...”

 This change is effective immediately and should be reflected on the motor vehicle use
map (MVUM).

* The Gunnison National Forest shall analyze the Monarch Crest Trail within a larger
context of CDNST management. A subsequent decision on designation of Monarch
Crest Trail will be incorporated into travel management pursuant to revision
designations in 36 CFR 212.54.

2. The designation of Routes 578 and 578.2A is affirmed with the following instructions
(rationale is articulated in the attached ARO letter):

* Reconsider the legal and feasible access to Routes 578 and 578.2A. A resolution
should be briefly explained in a letter addressed to me, with a copy to the appellants.

« If changes to the designations of Routes 578 and 578.2A or other adjacent routes are
needed, then the method for changing the Travel Management Plan decisions with
respect to these roads must be fully consistent with the National Environmental
Protection Agency, the Council on Environmental Quality implementing regulations,
and the Forest Service’s environmental policies and procedures in 36 CFR Part 220,
FSM 1950, and FSH 1909.15.
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This project may be implemented on, but not before the 15th business day following the date of
this letter (36 CFR 215.9(b)). This decision constitutes the final administrative determination of
the Department of Agriculture (36 CFR 215.18(c)).

Sincerely,

/s/ Maribeth Gustafson
MARIBETH GUSTAFSON
Deputy Regional Forester,
Operations

cc: Charles S Richmond
Bill Dunkelberger
Trey C Schillie
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