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Dear District Ranger Turner:

These comments are submitted on behalf of Blue Mountains Biodiversity Project, whose
physical and mailing address is 27803 Williams Lane, Fossil, OR 97830),' and Marilyn Miller,
Miller Conservation Consulting, whose physical address is, 60587 Barlow Trail, Bend, OR
97702 (collectively “BMBP”) on the U.S. Forest Service (“Forest Service) February 2020

Walton Lake Restoration Project: Revised Environmental Assessment and Forest Plan

Amendments (“EA”).?

! Blue Mountains Biodiversity Project is the successor in interest to League of
Wilderness Defenders/Blue Mountains Biodiversity Project which participated in the prior 2015
and 2017 public commenting and objection processes and the 2016 litigation regarding this
project.

2 BMBP assumes the Forest Service has all the documents underlying its initial
December 2015 Decision and that were included in the Administrative Record that the Forest
Service submitted to the district court in LOWD/BMBP v. Turner, Case No. 2:16-cv-01648-MO,



BMBP’s attorneys submit these comments on behalf of BMBP. BMBP submits these
comments via certified U.S. mail and electronically. The certified mail copy includes a CD with
electronic copies of all of the exhibits cited below in these comments. Those exhibits are too
large to submit along with the electronic version of these comments. A list of those exhibits is
included at the end of this comment. These exhibits include, as Exhibits A and B, BMBP’s
initial comments that it submitted electronically yesterday, March 18, 2020. Any and all
questions, inquiries and responses to these comments should be directed to BMBP’s counsel

using the contact information set forth above.

Introduction

The overarching flaw for this “restoration project” is the Forest Service’s failure to
adequately explain and justify what can only be described as a dramatic shift in how it intends to
manage the Walton Lake area. The significance of this shift is underscored by the fact that the
Forest Service now proposes four different plan amendments in order to allow its proposed
“management.” As the EA finally admits the area includes both a developed site and a visual
influence area. EA at 4. For decades the Forest Service has managed the risks created by dead or
dying trees by surveying for such hazard trees and removing them on a regular basis. This
management has understandably focused on removing hazard trees in the developed site, as is
evident from the numerous downed ponderosa pines and firs in and around the campsites, and

along the area’s roads and trails. Five years ago, the Forest Service shifted its thinking

Dkt. #7-2. BMBP has excerpted some of those documents in this comment but makes no attempt
to reproduce all of them. BMBP also assumes the Forest Service has all of the documents from
the prior 2017 public commenting and objection processes regarding this project and, although
BMBP cites to some of those documents in this comment, BMBP will not resubmit them with
this comment.



dramatically, and proposed to clearcut a predominantly fir, old growth forest in the visual
influence area because some of the firs had laminated root rot, which has been true for decades,
and all of the firs were susceptible to that naturally occurring disease, which has also always
been true for decades. Suddenly these old growth firs in the much less developed visual influence
area present an unacceptable risk. Moreover removing all of these firs -- essentially a clearcut --
would completely destroy the visual quality provided by an old growth forest which the visual
influence area is intended to maintain. The Forest Service has had five years and three
consecutive NEPA processes to explain this dramatic shift in management priorities, but it has
still not provided a convincing reason for why it suddenly needs to cut down more than 500 old
growth firs that provide much of the area’s visual quality, provide excellent wildlife habitat,
provide a much different recreational experience than the developed site and significantly
enhance the recreation experience in the developed site.

The Forest Service is in fact unjustifiably treating the developed site and the visual
influence area as if they should be managed in exactly the same way in terms of identifying and
eliminating potential safety hazards. This is not only inconsistent with decades of prior
management, but is also inconsistent with the Forest Service Manual:

2332.1 - Public Safety

All outdoor recreational activities on National Forest System (NFS) lands,

including activities at recreation sites, have inherent risks due to the natural setting

in which they occur. Recreation sites present inherent risks to users in varying

degrees depending on the level of site modifications and the activity involved.

In general, the inherent risk at recreation sites decreases as the development scale

increases. For example, the recreation sites with a development scale of 0, 1, or 2,

which are characterized by uneven, natural terrain and little management control of

activities, are likely to have greater inherent risks than developed recreation sites

with a development scale of 3, 4 or 5, which are designed and developed for specific

public uses, often having hard-surfaced or paved walkways and activity areas and
a high degree of regimentation. In addition, generally the inherent risk at the



recreation sites increases as the risk associated with activities at the site
increases. For example, a snow play area generally is more likely to have greater
inherent risks than a picnic area.

Individuals engaging in outdoor recreational activities on NFS lands assume these
inherent risks. *

The Forest Service’s proposed management simply and improperly ignores the obvious
development scale differences between the developed site and the visual influence area and the
different levels of acceptable, inherent risk that attaches to those different development levels.
BMBP’s following comments address the numerous violations of NEPA and NFMA
which flow from this overarching flaw, and BMBP requests that the Forest Service drop this
proposal to dramatically shift its management of the Walton Lake area and return to its prior,
successful management practices. If the Forest Service insists on proceeding, it must document
the significant impacts of such a dramatic change that requires four different plan amendments in

an EIS.

The Public Involvement Process Regarding This Project Continues to be Deeply Flawed
and Illegal

The public participation process for this project has been flawed from its inception. The
initial 2015 scoping notice was so misleading and incomplete that it violated NEPA and was one
of the legal violations supporting the preliminary injunction against implementation of the
project issued by a federal court in 2016. When the Forest Service made its second attempt to
comply with NEPA in 2017 it failed to re-scope and thereby failed to correct and compounded

the initial flawed scoping process. Now, for its third attempt at conducting a NEPA process for

3 Available here: https://www.fs.fed.us/cgi-bin/Directives/get_dirs/fsm?2300!.. (The
wo_ 2330 amend 2018 link), last checked on March 19, 2020.




this project, the Forest Service has once again conducted an illegal scoping process and has also
violated NEPA by forcing BMBP to submit these comments without the benefit of the
underlying records that BMBP properly requested via a FOIA request in February. Moreover, the
Forest Service yesterday arbitrarily refused a reasonable request to extend the current comment
period or to notice a second comment period because of the recently declared national and state
emergencies.

In violation of NEPA § 1506.6(b)(2), the Forest Service failed to notify BMBP of its plan
to restart the NEPA process for this project, in an apparent attempt to avoid BMBP’s input or
reduce the time available to BMBP to respond to the Service’s proposals. The Forest Service
knows that BMBP is an interested party because of its history of filing comments on this matter,
in addition to the lawsuit it filed against the Forest Service regarding this project. The EA
specifically notes that the Forest Service in fact began this latest NEPA process in June of 2019
with a “public information meeting.” EA at 9. Yet, among over 100 organizations and
individuals who received notification for this meeting , BMBP, its co-directors, its attorneys and
one of its members, Marilyn Miller, seem to have been intentionally omitted from an otherwise
extensive e-mail notification list. See Ex. C. When BMBP asked why it had not been invited to
the June “public information meeting,” the Forest Service responded by claiming it was already
aware of BMBP’s views. See Ex. D. This raises serious questions about the neutrality of the
Forest Service and its motives in attempting to stifle public participation from interested parties,
in violation of NEPA The fact that BMBP has successfully sued the Forest Service to enjoin this
illegal project should not be grounds for the Service to forego its duty to inform BMBP of

developments and comment opportunities.



Shortly after receiving notice that this EA was available for public comment, BMBP
submitted a FOIA request to the Forest Service seeking the underlying project record. Because of
the short 30-day comment period, BMBP requested, as it has before, an expedited response to its
FOIA request specifically so it would have the project record documents to use when drafting its
comment. See Ex. E. BMBP requested the same type of expedited FOIA response when it
submitted a FOIA request during the 2017 comment period for that draft EA regarding this same
project, and the Forest Service granted that request and produced most of the responsive records
well-before the comment deadline. See Exs. F & G. Inexplicably, the Forest Service Regional
Office denied BMBP’s 2020 request for an expedited response. See Ex. H. Although the local
NEPA contact for the project was able to provide BMBP with a handful of the records it had
requested before these comments were due, see Ex. I, the Forest Service is forcing BMBP to
submit these comments without the benefit of the vast majority of the project records that it
requested in February. This has significantly prejudiced BMBP’s ability to submit a complete
comment and to fully participate in the required NEPA process, in violation of NEPA. See, e.g.,
40 C.F.R. § 1506.6(f); League of Wilderness Defs. v. Connaughton, No. 3:12—cv—02271-HZ,
2014 WL 6977611, at *14-20 (D. Or. Dec. 9, 2014) [hereinafter Snow Basin].

On March 18, 2020, BMBP requested an extension of the comment period, or a second
comment period, because of the disruptions caused by the recently declared national and state
emergencies, and the Forest Service’s failure to expedite and fully respond to BMBP’s FOIA
request. Exs. J, J-1 and K. Later that day BMBP noted that the link provided by the Forest
Service in its February 18, 2020 letter for submitting electronic comments was not working and
that several of BMBP’s supporters had experienced similar problem when attempting to submit

comments using that link on March 16" and 18" and indicated that these problems also



supported providing additional time for the public to comment. Exs. L-1 and L-2. On March 19,
2020 the Forest Service arbitrarily denied this request, Ex. M, which is inconsistent with its
NEPA obligations to facilitate public participation. See, e.g., 40 C.F.R. Secs. 1500.2(d),

1501.4(b), 1506.6.

The Purpose and Need Statement is Unreasonably Narrow

The reasonableness of a purpose and need statement is assessed by considering the
“statutory context of the federal action.” League of Wilderness Defenders v. U.S. Forest Serv.,
689 F.3d 1060, 1069-70 (9th Cir. 2012). In this case, the draft EA defines its objectives in
unreasonably narrow terms by ignoring key standards from the Ochoco National Forest Land and
Resource Management Plan (Ochoco Forest Plan or Forest Plan). As a result of this
unreasonably narrow purpose and need statement the EA necessarily considered a narrower
range of alternatives than it should have. Both the unreasonably narrow purpose and need
statement and the resulting unreasonably narrow alternatives analysis violate NEPA. Nat’l Parks
& Conservation Ass’n v. BLM, 606 F.3d 1058, 1070-72 (9th Cir. 2010).

As explained by the court in Simmons v. U.S. Army Corps of Engineers, 120 F.3d 664,
666 (7th Cir. 1997), under NEPA, “the first thing an agency must define is the project purpose.”
The court went on to explain the importance of properly defining a project’s purpose:

“The ‘purpose’ of a project is a slippery concept, susceptible of no hard-and-fast

definition. One obvious way for an agency to slip past the strictures of NEPA is to

contrive a purpose so slender as to define competing ‘reasonable alternatives’ out

of consideration (and even out of existence). The federal courts cannot condone

an agency’s frustration of Congressional will. If the agency constricts the

definition of the project’s purpose and thereby excludes what truly are reasonable
alternatives, the EIS cannot fulfill its role. Nor can the agency satisfy [NEPA].”



Id. In this case, each of the four separate purpose and need statements the Forest Service proffers
suffers from the exact deficiency the court warned of in Simmons. The first purpose and need
statement states: “[t]here is a need to curb the laminated root rot infestation where it occurs
within the Developed Recreation Management Area around Walton Lake, to develop a healthy
stand of vegetation, and provide for public safety.” The second states: “[t]here is a need to reduce
stand density within overstocked dry mixed conifer stands, to improve resilience of large
ponderosa pine and western larch, and reduce risk of stand-replacing wildfire.” The third states:
“[t]here is a need to enhance hardwood species that provide food and habitat for wildlife, visual
interest through color and pattern, and shade.” Finally, the fourth states: “[t]here is a need to
amend the Ochoco Land and Resource Management Plan.” EA at 3. As that language makes
clear, the need itself is being defined as the very project the Forest Service is proposing. This
violates NEPA because the purpose and need statement dictates the specific actions that must be
taken to achieve the purpose.

In 2017 BMBP served the Forest Service with a FOIA request asking for all records used
by the Forest Service to determine that falling trees created a significant safety concern outside
of the campgrounds in the Project area. The Forest Service produced no records in response to to
this request which BMBP interprets as an admission that it had no such records when it
originally approved this project and when it prepared all subsequent EAs regarding this project.
In its response to public comments in 2017 the Forest Service claimed to have conducted a
“simple Google search” and to have located two incidents of mortality in dispersed settings away
from developed campgrounds. 2017 Resp. to Comments at A-11. Basing a controversial logging
project, including multiple forest plan amendments, on the results of a Google search would, to

put it mildly, be inappropriate. Indeed, if only two such incidents have occurred in dispersed



forest settings throughout the U.S., then it shows that the safety risks are in fact extremely small
and the Forest Service is grossly overreacting to the actual safety hazards in the project area. In
another response, the Forest Service seems to say that it is obligated to “eliminate the risk of
trees falling on people” which is a completely unrealistic and unobtainable goal is any forested
setting. See 2017 Resp. to Comments at A-17.

As explained above, the EA’s stated “need” to “curb the laminated root rot infestation
where it occurs... reduce stand density... enhance hardwood species... [and] amend the Ochoco
Land and Resource Management Plan” too narrowly frames the associated project purpose,
which clearly is to provide for the public safety from falling trees. However, even properly
stating the project need in “public safety” terms would too narrowly frame the EA purpose and
need statement, the reasonableness of which must be assessed by considering the legal context of
the action. See League of Wilderness Defenders, 689 F.3d at 1069-70. In this case, the applicable
legal context is the Ochoco Forest Plan, which prescribes management direction for an area
based on its classification under the Forest Plan. The Walton Lake area is designated under the
Ochoco Forest Plan to be managed such that, among other things, (1) it is safe; (2) it is beautiful;
(3) it is relatively natural; (4) timber activities will normally not be visually evident, but may be
used for safety and visual enhancement; (5) scenic views may be enhanced through harvest or
thinning but will appear natural; and (6) “thinning may be done to meet the visual quality
objectives and maintain healthy stands.” EA at 5, 28 (citing the Ochoco Forest Plan) (emphasis
added).

The Forest Service’s response to our initial scoping comment regarding the limited
purpose and need statement was that “the purpose and need is based on direction in the [Ochoco

National Forest Land and Resource Management] Forest Plan.” 2019 Scoping Report at 8.



However, the Ochoco Forest Plan provides that the goals within Developed Recreation
Management Areas are to “provide safe, healthful, and aesthetic facilities for people to utilize
while they are pursuing a variety of recreational experiences within a relatively natural outdoor
setting.” EA at 3. Therefore, our initial suggestion to alter the purpose and need statement is
more tailored to the Forest Plan’s goals.* Willamette/Earthrise 2019 Scoping Comment at 4. By
seeking to destroy the current predominantly fir old growth forest, the Forest Service is no longer
providing the natural outdoor setting that has defined the area and attracted recreationalists for
generations. Units 2 through 4 are primarily within the Visual Influence Area, providing a
heightened consideration of its scenic value rather than recreational value. Instead, the Forest
Service is completely restructuring the natural integrity of the Walton Lake area. Furthermore,
the Forest Service attempts to harmonize its stated purpose and the Forest Plan by amending the
Forest Plan. As stated in our prior comment, it is circular reasoning for the Forest Service to
argue that it needs to amend the Forest Plan in order to carry out a purpose and need that is itself
inconsistent with the current Forest Plan.

In summary, the EA unreasonably and impermissibly defines the LRR need statement
such that it ignores numerous Forest Plan management objectives for the Walton Lake area and
then proposes to remedy that issue by adding amending the Plan itself to the purpose and need

statement. This violates NEPA and should be corrected.

4 BMBP’s proposed purpose and need statement: “protecting public safety without
adversely impacting or destroying the qualities that make the area so suitable and popular for
recreation.”
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Range of Alternatives

NEPA mandates that an environmental assessment (EA) “inform decisionmakers and the
public of the reasonable alternatives which would avoid or minimize adverse impacts or enhance
the quality of the human environment.” 40 C.F.R. § 1502.1; see also Ctr. for Biological Diversity
v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1185 (9th Cir. 2008) (stating that
Council on Environmental Quality regulations require an EA to include an alternatives analysis).
The alternatives analysis, in which an agency evaluates “all reasonable alternatives” and explains
why alternatives eliminated from detailed study were not considered, “is the heart” of the
environmental assessment. 40 C.F.R. § 1502.14. An agency may consider on/y the proposed
action when there are no “unresolved conflicts concerning alternative uses of available
resources.” 42 U.S.C. § 4332(2)(E); see also 36 C.F.R. § 220.7(b)(2)(1). Unresolved conflicts
exist when the agency lacks a consensus about the proposed action based on input from
interested parties. National Environmental Policy Act Procedures, 73 Fed. Reg. 43,084, 43,092
(July 24, 2008) (codified at 36 C.F.R. Part 220).

Additionally, NEPA stipulates that an agency “shall not commit resources prejudicing
selection of alternatives before making a final decision.” 40 C.F.R. § 1502.2(f). Environmental
assessments are meant to analyze the impacts of a proposed action “rather than justify[] decisions
already made.” 40 C.F.R. § 1502.2(g); see also Navajo Nation v. U.S. Forest Serv., 479 F.3d
1024, 1054 (9th Cir. 2007), aff’d en banc, 535 F.3d 1058 (9th Cir. 2008) (adopting the opinion of
the original three-judge panel regarding consideration of a reasonable range of alternatives); see
also Metcalf'v. Daley, 214 F.3d 1135, 1142 (9th Cir. 2000) (“An assessment must be prepared
early enough so that it can serve practically as an important contribution to the decision-making

process and will not be used to rationalize or justify decisions already made.”).
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The Walton Lake Project EA violates NEPA because it does not analyze all reasonable
alternatives and serves only to justify a decision already made. In response to BMBP’s
comments, the EA included a very brief analysis of some of the example alternatives BMBP
provided in its scoping comment. However, it did not include an alternative that called for
posting signage around units 2-4 advising recreationalists of possible hazard trees created by root
rot but without a concurrent closure order, which BMBP included in its 2019 scoping comments.
Willamette/Earthrise Scoping Comment at 7.

Root rot has been in the Walton Lake area for decades, possibly millennia; this is nothing
new to the Forest Service. As long as the Forest Service continues to survey for and remove
hazard trees in the campground, it is clear that public safety can be maintained without
clearcutting this area. Further, most of the trees in units 2-4 are not diseased or likely to become
diseased for many years and as such they present absolutely no danger to Walton Lake
recreationalists in their ordinary activities in the recreation area. Even the trees the Forest Service
says it would not be able to identify as hazard trees, but nonetheless may present an invisible
danger, are outside the most frequently used parts of the recreation area and are not easily
accessible as they do not contain trails. Due to the infrequent travel of these areas, the risk
presented to humans is nearly nonexistent. The Forest Service has continually failed to quantify
the danger that these trees present, instead saying that only a full sanitation harvest or closing off
the area is necessary to protect the public’s safety. Given the actual facts on the ground, this is
patently false and misleading as to the real nature of the danger. Indeed, as a general matter the
EA grossly exaggerates the public safety issues outside of the campgrounds and along roads. The
Forest Service offers no actual evidence that under the Forest Service’s own guidelines trees

infested with or susceptible to laminated root rot create real hazards or could be considered
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“hazard trees” when they are located away from the developed campgrounds and roads. Visitors
no doubt do engage in activities such as hiking or bird watching in the visual influence area that
surrounds the actual campground. But as the Forest Service’s own Field Guide acknowledges,
visitors who wish to recreate in forests “must accept a certain amount of hazard.” Ex. U at 13.
The Forest Service has adopted the policy to publicly advise visitors to recreate at their own risk.
These advisories require visitors to be aware of surrounding hazards and to avoid hazard areas
during particularly windy days.’ Region 1 has a similar warning on its webpage. Ex. O. The
Forest Health report discusses other contributors to hazard trees, including beetles. Beetle
infestations have been a hazard in other forests, particularly in the Arapaho and Roosevelt
National Forests, where the Forest Service has taken the approach to publicly advise visitors to
take responsibility for their own safety.® The EA does not cite a single instance where a hiker or
bird watcher, as opposed to a camper in a tent or RV, has been struck, or even almost struck, by a

falling tree.

3 Hazard Trees, U.S. Forest Service (last visited March 19, 2020),
https://www.fs.usda.gov/visit/know-before-you-go/hazard-trees. Ex. N.

® Hazardous Tree Information: Tips for Recreating or Other Activities in a Beetle-Hit
Area, U.S. Forest Service (last visited March 14, 2020), Ex.P
https://www.fs.usda.gov/wps/portal/fsinternet/cs/detail/!ut/p/z1/04 _Sj9CPykssyOxPLMnMz0vM
Afljo8zijQwgwNHCWN_DI8zPyBcqYKAfjIVBmMA9cQRQx-gl wAEci9eNREIX{-
HD9KKxWIPuAkBle-
IHpOflJkOByzEsytkjXjypKTUstSi3SKyOCCmeUIBQUW6kaqBqUIS5frpefnp-
ek61Xn560aYNOSkV9coh-BqlK IDcONMIgyzSnzMcRAIRE-
zk!/dz/d5/L2dBISEvZOFBIS9nQSEh/?position=Not%20Y et%20Determined. Html&pname=Ara
pah0%20&navtype=BROWSEBYSUBJECT&ss=110210&pnavid=130000000000000&navid=1
30120000000000&ttype=detail&cid=fsm91 058282
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Forest Service’s Contract with T2

In response to BMBP’s FOIA request, the Forest Service has acknowledged that its
“stewardship contract” with a company to log the areas in question is still in place. This presents
a major issue with the Forest Service’s compliance with NEPA because it proves that the Forest
Service irreversibly and irretrievably committed resources to the logging contract before
beginning the EA process. See Metcalf'v. Daley, 214 F.3d at 1143—44 (finding that the National
Marine Fisheries Service prepared the EA too late in the decision-making process because the
agency had already irreversibly committed resources by contractually agreeing to the proposed
action). In his 2016 memo giving direction on the Walton Lake EA, District Ranger Turner states
that “[a] stewardship contract was prepared and awarded, and project implementation was
scheduled to begin in October 2016” before the preliminary injunction in the LOWD/BMBP v.
Turner suit was granted. Ex. Q. As the contract has not been rescinded and is only on hold, the
Forest Service has continued to commit itself to the Proposed Alternative before the completion
of the EA in violation of NEPA. Ex. R. It is clear that the EA process serves only to justify the

Forest Service’s decision to log this area as it has been planning to do for five years.

The Forest Service insists that the logging contract does not bind it and that it can modify
or terminate the contract. Ex. S. That, of course, is true of almost any contract so long as the
breaching party also pays any actual damages. The Forest Service should not be allowed to make
such assertions until it produces all documents related to that contract and its current status.
Finally, and most importantly, the Forest Service response simply ignores the binding holding in
Metcalf. If anything, the contract as described in that case seems much less binding than the

contract at issue here. The point of the holding in Mefcalf is that by entering into a written,
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formal contract the Forest Service has manifested a clear intent that is inconsistent with the

objective analysis under NEPA of a proposal’s impacts before approving that proposal.

The Project is “Significant” and Requires an EIS

Given the analysis appearing in the EA and its supporting documents, the Forest Service
will not be able to sustain a finding of no significant impact under CEQ regulations at 40 C.F.R.
§ 1508.27, which illustrates that significance must be determined through analysis of both
context and intensity. In terms of context, this must be evaluated in terms of the projects impacts
on the Walton Lake are and not the Ochoco National Forest as a whole. Clearcutting 35 acres
and removing additional large trees from such a relatively small area and thereby destroying a
large part of the current viewshed for the recreation area will have a significant impact and
requires an EIS. Moreover, the fact that the Forest Service must propose four plan amendments
in order to accomplish this project underscores how inconsistent the project is with the plan and
its intent for the area and the significance of the changes to the area that the Forest Service is
proposing. See Anderson v. Evans, 371 F.3d 475, 490—492 (9th Cir. 2004) ("In short, the record
establishes that there are “substantial questions” as to the significance of the effect on
the /ocal area... And because the EA simply does not adequately address the local impact of the
Tribe's hunt [for whales], an EIS is required. (citing Blue Mountains Biodiversity Project v.
Blackwood, 161 F.3d 1208, 1213 (9th Cir. 1998) (ordering the Forest Service to prepare an EIS
where the EA's treatment of one important environmental factor was “cursory and inconsistent’)
(emphasis in original)). The fact that the Forest Service is proposing four plan amendments for
this relatively small area, amendments that essentially completely reverse the original plan
intent- the equivalent of saying “white is now black,” also implicates each of the intensity factors

addressed below.
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The intensity factor refers to the severity of impact and offers several factors for
consideration, several of which are implicated by the Walton Lake Project. See 40 C.F.R. §
1508.27(b). Taken together, these factors indicate that the project is indeed significant, meriting

an EIS. For example:

(3) Unique characteristics of the geographic area such as proximity to historic or cultural
resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically critical
areas.

This non-exhaustive list of unique characteristics almost certainly includes “the most
beloved recreation spot” in the Ochoco, a site which contains beautiful old growth trees
protected by the Eastside Screens. These old growth trees are part of the draw of the area, as the
Forest Service learned during its initial scoping, and indeed some people with emotional
attachment to the area likely will not return after the project’s planned clearcutting. See, e.g.,
BMBP 2017 Objection Exhibit W. The Forest Service is essentially using a type-conversion to
convert this much-loved recreation area to an open parklike setting, which is not why the area is
cherished by the public. Because the popularity of the site is entangled with its specific

silvicultural features, unique characteristics exist here tipping in favor of significance.

(4) The degree to which the effects on the quality of the human environment are likely to be
highly controversial.

The Walton Lake Project’s effects on the human environment are controversial because
treating LRR with heavy logging (and, moreover, replanting with plants such as larch) is likely
to be counterproductive. A controversy exists where “a substantial dispute exists as to the size,

nature, or effect of the major federal action rather than to the existence of opposition to a use.”
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Found. for N. Am. Wild Sheep v. U.S. Dep't of Agric., 681 F.2d 1172, 1182 (9th Cir. 1982); see
also Sierra Club v. U.S. Forest Serv., 843 F.2d 1190, 1193 (9th Cir. 1988) (instructive on the
meaning of controversy, despite using outdated reasonableness standard for the decision not to
prepare an EIS). Here, the effects of the Forest Service’s action are substantially disputed. The
Walton Lake Project will not actually treat LRR. Rather, BMBP has pointed out that logging
actually spreads LRR (see, e.g., BMBP 2017 Objection Exhibit W), and logging to control LRR
would not significantly reduce LRR unless entire root systems of affected trees are removed
(though, even then, wood fragments with the disease would likely persist in the soil). Similarly,
the project’s effects have also been contested by a giant in the field of forest health and ecology,
Chad Hanson, Ph.D., who commented during the initial scoping period. See BMBP 2017
Objection Exhibit P (likewise pointing out that “the project would not reduce LRR occurrence,
as claimed, and would likely increase LRR occurrence through logging . . . due to the presence
of infected stumps and root systems”). Hanson pointed out that “stumps spread or increase LRR
and ‘pine trees may be infected when growing mixed with more susceptible conifers’” indicating
that the remining pine themselves could become infected. /d. (citing Hansen and Goheen 2000).
The effects of this project are further called into doubt by other studies which the Forest Service
has reviewed. See BMBP 2017 Objection Exhibits X and Y. For example, the two cites identify
western larch, which the Forest Service intends to replant the area with, as moderately
susceptible to LRR (at i7i and 44, respectively); the former also offers instruction in removing
root systems to manage the disease (19-23). Likewise, scientific controversy exists over whether
thinning actually reduces bark beetle susceptibility; nor is fire a real threat because the nearby
Canyon timber sale has already theoretically buffered Walton Lake from stand-replacing

wildfire. See BMBP 2017 Objection Exhibit W. Taken as a whole, this evidence does not portray
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the project as a sincere endeavor to treat LRR, but rather indicates that this is merely a vehicle
for the Forest Service to log precious, yet monetarily valuable, old growth fir. Combined with the
drastic visual effects this will have on the human environment, e.g., the decimation of a much-
loved recreation area, this also tips in favor of significance.
(5)Unique or unknown risks

Because all or most of the four proposed plan amendments are being used in new or

different ways, EA at 153, this factor supports an EIS.

(6) The degree to which the action may establish a precedent for future actions with significant
effects or represents a decision in principle about a future consideration

Here the unprecedented use of plan amendments to treat LRR (indeed, the Forest Service
itself admits that it has never before used commercial logging to treat LRR in the Ochoco
National Forest, see BMBP 2017 Objection Exhibit A at 1, a response to our FOIA request on
the topic) sets a concerning precedent to allow cutting of old growth in other eastern Oregon
forests. See also EA at 153 (emphasizing that these amendments are unprecedented). As BMBP
has pointed out before, LRR is a native and necessary natural disturbance agent in our forests
which fulfills valuable functions, like soil nutrient cycling and creation of snags and other habitat
for wildlife. Unfortunately, BMBP strongly suspects that future project areas seeking to use site-
specific forest plan amendments will be drawn to incorporate patches of LRR after this highly
unusual departure from Forest Service silvicultural practice. This will lead to cumulative
diminishment of old growth and vital habitat — in flat violation of the Eastside Screens, which
were meant to protect old growth throughout the eastern Oregon forests. This fear is bolstered by
the Forest Service’s own descriptions of how they decided to draw the project parameters at

Walton Lake: “This project originated with forest health experts . . . noticing for some time the
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Laminated Root Rot disease growing around Walton Lake . . . That disease is only about 25
percent of the project, but it was the impetus to go out and look at Walton Lake as a whole ...
and do other types of thinning for general forest health.” BMBP 2017 Objection Exhibit Z
(quoting Patrick Lair, public affairs specialist with Ochoco National Forest). This factor
therefore cuts against the Forest Service’s finding of insignificance, as it opens the door to future

circumventions of the Forest Plan.

(7) Whether the action is related to other actions with individually insignificant but cumulatively
significant impacts. Significance exists if it is reasonable to anticipate a cumulatively significant
impact on the environment. Significance cannot be avoided by terming an action temporary or
by breaking it down into small component parts.

The part of the project which purportedly addresses forest health by seeking to reduce
“stress” on ponderosa pine is misleading. The Forest Service has used this as justification for
several other projects in eastern Oregon and is representative of a silvicultural shift intended to
cumulatively move forests towards a more open stand structure favoring pine and larch. This
contributes to a significant cumulative loss of large trees and old growth forest over time. The
Forest Service cannot avoid addressing the cumulative effects on our eastern forests and
applicable wildlife (e.g., PCEs) by breaking down forest restructuring into small component
parts and projects. Related to this is the fact that this project is essentially a type-conversion,
which bears on the project’s “intensity” in its own right. BMBP has articulated its concerns with
the Forest Service’s inadequate consideration of cumulative impacts elsewhere in this comment,

but such inadequacy also weighs in favor of significance under this factor.
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(10) Whether the action threatens a violation of Federal, State, or local law or requirements
imposed for the protection of the environment.

As explained elsewhere in these comments, the Walton Lake Project violates both NEPA
and NFMA, which also implicate these CEQ regulations about significance (violations of federal
law bear on whether a project is significant). Other requirements imposed for the protection of
the environment are also threatened by this action. BMBP points to the fact that there are
eighteen sensitive species with suitable habitat in the project area, such as roughly a dozen
sensitive plants listed on the ORBIC list 2, and the sensitive Peck’s Mariposa Lily, endemic to
the Ochoco National Forest. Yet the Forest Service does not properly acknowledge the damage
which logging and likely introduction of invasive plant species (since the project is at high risk
of introducing noxious weeds) could wreak on these already sensitive species. This threatens a
violation of requirements imposed for the protection of the environment and implies significance
of the project. The Forest Service has not here met its burden to articulate a “convincing
statement of reasons to explain why a project's impacts are insignificant” Nat'l Parks &
Conservation Ass'n v. Babbitt, 241 F.3d 722, 730 (9th Cir. 2001) (quotation and citation
omitted), abrogated on other grounds by Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139,
157, 130 S. Ct. 2743, 2757, 177 L. Ed. 2d 461 (2010). Instead, BMBP has shown that it has
raised substantial questions about whether this project will have a significant effect on the
environment, indicating that the Forest Service should prepare an EIS instead of this EA. See,
e.g., Anderson v. Evans, 371 F.3d 475, 488 (9th Cir. 2004). Its decision not to do so is arbitrary

and capricious.
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Improper Limitation of the Geographic Scope of the Cumulative Impacts Analysis

The Forest Service is required to analyze “cumulatively significant impacts” in an EA. 40
C.F.R. § 1508.27(b)(7); see also 40 C.F.R. § 1508.25(c)(3). Cumulative impact “results from the
incremental impact of the action when added to other past, present, and reasonably foreseeable
future actions regardless of what agency . . . or person undertakes such actions.” 40 C.F.R. §
1508.7. Agencies may limit the geographic scope of the cumulative effect analysis; however, a
court recently held that agencies must provide support in the record for their choice of analysis
area. Snow Basin, 2014 WL 6977611, at *9 . In Snow Basin, the court held that it could not defer
to the Forest Service regarding the scope of the cumulative impacts analysis because the agency
“failed to provide any explanation in the record as to why it chose a small area . . . instead of the
[national forest level] to analyze the cumulative impacts of the [p]roject.” Id.
In the Wildlife Report prepared in support of the EA, the Forest Service provides a
cursory and superficial explanation as to the geographic scope of the cumulative impact analysis:
“A single subwatershed (HUC 12) which overlaps the Walton Lake Restoration project in
space was considered for cumulative effects for a majority of the species analyzed because
this subwatershed encompasses habitat and territory size for a number of wildlife species.
An additional subwatershed was included for some species in order to account for known
territories, designated habitat, or home ranges for these wildlife species. While these
boundar[ies] may encompass more habitat than is necessary to properly evaluate effects to
some species, it represents the most logical boundary as incorporating the watersheds
(HUC 10) that overlap with project effects would not refine the analysis enough to discern
actual impacts. This boundary allows for the proper consideration of cumulative effects to
certain wide-ranging species from past, present, and reasonably foreseeable future actions
adjacent to the project area.”
U.S. Forest Serv., Resource Report and Biological Evaluation for Wildlife: Walton Lake
Restoration Project 6 (2019) [hereinafter Wildlife Report]. In the EA, the Forest Service merely

identifies the geographic scope of the cumulative effect analysis for most species analyzed. See,

e.g., EA at 80 (“The cumulative effects boundary [for the bald eagle] includes the one
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subwatershed that the Walton Lake project boundary falls within . . . .”). For a few of the species,
the geographic scope is more detailed. See, e.g., id. at 101, 107, 114 (The cumulative effects
boundary includes the one subwatershed that the Walton Lake Project boundary falls within, and
an additional subwatershed immediately adjacent to the project boundary to incorporate
designated habitat for this species that occurs within close enough proximity to be within the
potential home range of dispersing individuals outside of the project boundary . . ..”). Yet, the
explanation for the geographic scope is identical for these species though they are entirely
different animals with different life histories (e.g., the explanations for the geographic scope of
the Rocky Mountain Elk and the pileated woodpecker are the same). Moreover, a geographic
scope of two subwatersheds is far too limited for species found throughout the entire national
forest.

Despite that the Forest Service stated that the “[s]patial and temporal bounding for
cumulative effects were determined for each wildlife species individually” (Wildlife Report at 6),
the agency does not provide any individualized, species-specific explanation for the geographic
scope of the cumulative impact analysis as required by Snow Basin. In addition, the agency only
developed a rationale for the geographic scope after the cumulative impact analysis was already
completed. See Exhibit W (email from Forest Service silviculturist, to Marcelle Anderson, Forest
Service Environmental Coordinator, stating that he would “try and come up with some kind of
rationale” for the boundaries of the already completed cumulative effect analysis “that would
make sense”). Lastly, even though the Forest Service claims that the geographic scope of its
cumulative impacts analysis is limited to one or two subwatersheds (depending on the species),
the agency justifies its finding of no adverse effect for several species by referencing the impact

at the scale of the national forest. See, e.g., EA at 99 (stating that the cumulative effects of the
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loss of habitat “would be negligible at the scale of the Forest” for primary cavity excavators,
such as the pileated woodpecker and black-backed woodpecker), id. at 102 (stating that the
cumulative effects of the loss of habitat “would be insignificant at the scale of the Forest, and
thus continued viability of the pileated woodpecker is expected on the Ochoco National Forest™),
id. at 107 (stating all alternatives present “continued viability of Rocky Mountain elk and mule

deer is expected on the Ochoco National Forest.”).

The Proposed Site-Specific Forest Plan Amendments Violate NFMA

Instead of working within the existing Forest Plan, for expediency’s sake the Forest
Service prefers to eliminate those Forest Plan provisions that are barriers to its preferred action
alternative. Removing those barriers requires four site-specific Forest Plan amendments:

1. Eliminating the Eastside Screens provision requiring retention of late and old
structural (LOS) stages in areas that are below the historical range of variability
(HRV);

2. Eliminating the Eastside Screens requirement “to maintain all remnant late and old
seral and/or structural live trees >= 21 inches DBH that currently exist within stands
proposed for harvest activities.”;

3. Eliminating the strict visual quality standard that applies to the Walton Lake

recreation area;’ and

7 The Forest Service plans to ruin the visual integrity of the Walton Lake area for many
years to come. It objectively violates its own standards in proposing a “sanitation harvest,” also
known as clearcutting, for units 2-4. Whether using the language of the Ochoco Forest Plan’s
Visual Quality Objectives (VMS), or the EA’s Scenic Integrity Levels (SMS), the proposed
action goes far beyond any action the Forest Plan currently allows. Under the current “retention”
Visual Quality Objective the Forest Service is tasked with ensuring that “human activities are not
evident to the casual forest visitor.” Clearcutting 35 acres of large and old trees within the Visual
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4. Removing the 5-acre limit on clearcutting (“regeneration harvest”).
EA at 27-28. To comply with the APA and NFMA, the Forest Service must “adequately
articulate a rational connection between the characteristics of the project area and the choice to
adopt site-specific, rather than forest-wide, amendments.” Snow Basin, 2014 WL 6977611, at
*50. The EA does not adequately articulate such a rational connection for the proposed Walton
Lake Project, and it therefore violates NFMA.

In Snow Basin, the court noted that “a close reading of Lands Council v. Martin|[, 529
F.3d 1219 (9th Cir. 2008),] indicates there must be at least some characteristics unique to a site
to support a site- specific amendment.” Id. at 54 (citing Lands Council at 1228) (emphasis
added). In that case the Forest Service “fail[ed] to point to any characteristics unique to the
Project area to support the site-specific amendment,” so the court found that the decision to enact
a site-specific amendment was arbitrary and capricious. /d. at 55. In its analysis the Snow Basin
court noted that the lack of project area uniqueness was underscored in the challenged Record of
Decision itself, which admitted that “the Project area is representative of western forest
landscapes that are at risk due to past fire suppression and logging activities,” which the Forest
Service alleged as justifications for the site-specific Forest Plan amendments. /d. at 53 (internal

quotation marks omitted).

Influence Area of the most popular developed campground in the Ochoco National Forest would
be exceedingly evident to all but the blind forest visitor. Amending the forest plan to
accommodate this project serves only to justify a decision that was made years ago.

8 The proposed amendment plans to increase the allowable harvest patch size seven-fold
from 5 acres to at least 35 acres. But the current limit is adequate to maintain forest health and
protect public safety because the Forest Service’s longstanding treatment practices already
address root rot. The current Forest Plan calls for marking and closing potentially dangerous
sections and falling hazard trees as they are identified.
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As explained in Snow Basin, site-specific Forest Plan amendments may be used only to
address unique site-specific conditions. Because the forest conditions addressed by the proposed
Forest Plan amendments are commonly found throughout the Ochoco National Forest, they are
not unique to the site and cannot support site-specific amendments. Previous EA’s for this same
project have admitted that laminated root rot is widespread throughout the Ochoco National
Forest. See, e.g., 2017 EA at 1 (“The moist mixed conifer stands are infested with laminated root
disease (also called laminated root rot), a native condition in this forest type.”); id. at 8
(“Laminated root rot is a forest disease that is restricted on the Ochoco National Forest to moist
mixed conifer stands.”); id. at 86 (“Laminated root rot exists within and adjacent to the project
area.”); id. at 87 (Even if units 2-4 are clearcut under the sole action alternative, “laminated root
rot and other diseases within and adjacent to the project area [will] continue to provide a
consistent and long-term source of fir snags suitable for [pileated woodpecker] in the vicinity.”).

The Forest Service argues in the EA that “[l1Jaminated root rot within the Developed
Recreation Management Area has created an unacceptable level of risk to human safety in an
area specifically set aside for recreation purposes.” EA at 150. Furthermore, it argues that this
site is unique because “[t]here are no other known Developed Recreation area that have a
laminated root rot problem.” EA at 153. In other words, the Forest Service argues that the
proposed project area is unique because, although laminated root rot is common throughout the
Ochoco National Forest, the presence of laminated root rot in MA-13 management areas (i.e.
“Developed Recreation” management areas) is rare. There are two problems with that argument.
First, there is no evidence in the record to support the Forest Service’s argument that laminated
root rot is rarely found in MA-13 “Developed Recreation” management areas. Indeed, the Forest

Service acknowledged a history of laminated root rot within federal campgrounds in parts of
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Oregon, Washington, and Idaho, Forest Health Report at 6, and identified specific actions they
have used to address laminated root rot in Developed Recreation Management Areas throughout
the Pacific Northwest, EA at 12, fn. 2, As explained elsewhere in these comments, the record
shows that laminated root rot is common throughout the Ochoco National Forest. There are
1,810 acres of MA-13 “Developed Recreation” management area in the Ochoco National Forest.
2017 EA at 1. There are only 199 acres of forest in the Walton Lake project area. /d. at 2, fn. 1.
There is nothing in the record that discusses the incidence of laminated root rot in the other
approximately 1,600 acres of the MA-13 “Developed Recreation” management areas. Unless it
has supporting evidence that was considered during the preparation of the EA, and which should
therefore be in the record, the Forest Service cannot simply conclude that the presence of
laminated root rot in the Ochoco National Forest’s MA-13 management areas is “unique.” The
Forest Service cannot rely on the absence of knowledge to support a finding of uniqueness.
Affirmative inquiry into uniqueness is necessary. In any event, even if the Walton Lake area
does represent the only MA-13 designated area with LRR infestation, that is not enough to
support a uniqueness finding justifying a site-specific forest plan amendment because there LRR
(especially in the Visual Impact Area) still represents a non-unique forest condition.

Second, even assuming that laminated root rot has “created an unacceptable level of risk
to human safety in an area specifically set aside for recreation purposes,” EA at 150, only a
portion of the proposed project area is actually “set aside for recreation purposes.” That is, much
of the area subject to the proposed forest plan amendments is in the Visual Influence Area
outside the developed campground area. The MA-13 Developed Recreation management areas
(including the Walton Lake area) are composed of two distinct sub-management areas: (1) the

Developed Site Area and (2) the Visual Influence Area. The Developed Site Area and the Visual
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Influence Area a subject to different management standards. In a nutshell, the Developed Site
Area is the actually-developed campground area around Walton Lake, where visitors are
encouraged to recreate, and the Visual Influence Area surrounds the Developed Site Area for the
purpose of retaining visual quality. Visitors are not specifically invited to recreate in the Visual
Influence Area. Because the Visual Influence Area portions of MA-13 are designed not for
recreation, but for maintaining visual quality, there is no rational connection between the non-
unique conditions in the Visual Influence Area and the proposed site-specific forest plan
amendments. So, despite the Forest Service’s contention, it doesn’t matter that “[v]isitors at
[Walton Lake] expect a higher degree of management attention” or that “the Walton Lake site
has a higher degree of development and more visitation than any other fee site on the Forest.”
EA at 153. Those visitors, within the developed site, don’t need these proposed amendments to
protect their interests, because the developed site area is already exempted from the Eastside
Screens. Further, the proposed visual quality and clearcut patch size amendments would
negatively impact those visitors by degrading the visual influence area outside the developed site.
In other words, there is no rationale connection between the popularity of Walton Lake and these

proposed amendments.

Further, the Forest Service has admitted that “[o]verstocked stand conditions that elevate
the risk of mortality of large, legacy ponderosa pine are not unique to this site[.] 2017 EA at 133
(emphasis added). Thus, any overstocked stand conditions cannot support a site-specific forest
plan amendment.

The other supposedly “unique” features cited by the Forest Service, EA at 152-53, are
irrelevant to the analysis. As explained above, the proper standard under Snow Basin is that site-

specific amendments must be justified by “characteristics unique to a site.” 2014 WL 6977611,
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at *54 (emphasis added). But here the Forest Service is primarily citing characteristics unique to
its planning process. That doesn’t meet the Snow Basin standard. For example, the Forest
Service says this project is unique because “[n]one of the [proposed forest plan] amendments
have ever been used on the Ochoco National Forest for the purpose of treating laminated root rot
in any management allocation.” EA at 153. So what? We know that laminated root rot is found
throughout the Ochoco National Forest. What does it matter that the Forest Service hasn’t used a
site-specific amendment to address it before? It is unique site characteristics that justify the use
of site-specific amendments, not whether or not the Forest Service has used this type of site-
specific amendment before. If that were the correct standard, then any novel, never-before-used
site-specific amendment would pass muster under Snow Basin.

The same problem applies to the other “unique” factors cited by the Forest Service: “The
proposed amendments are not commonly used on the Ochoco National Forest[,]” and “There
have been zero projects in the last 20 years that amended the [Forest Plan] scenic quality
standard in a Developed Recreation Management Area.” EA at 153. Again, who cares? The fact
that similar Forest Plan amendments are not regularly used elsewhere is meaningless to the Snow
Basin analysis because it has nothing to do with unique site conditions. Besides, the obvious
reason similar Forest Plan amendments are not used elsewhere is because they are unnecessary,
just like they are unnecessary for this project.

Finally, the relatively small size of the project area, EA at 152, and the fact that the
project area includes a lake, EA at 153, do not demonstrate uniqueness under Snow Basin,
because there is no “rational connection” between those characteristics and the choice to adopt

site-specific, rather than forest-wide, amendments. Snow Basin, 2014 WL 6977611 at *50.
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The Forest Plan Amendments are Significant Under NFMA and Require Additional
Procedures, Including an EIS

When the Forest Service amends a forest plan, any amendment that results in a
“significant change” in the plan requires compliance with a number of additional NFMA
requirements, including a much longer comment period and public meetings. 16 U.S.C. § 1604
(d) and (f)(4); see also Native Ecosystems, 304 F.3d at 898 citing 16 U.S.C. § 1604(f)(4) (2000).
Significant amendments must also be analyzed in an EIS. See Snow Basin, 2014 WL 6977611,
*27. The four amendments proposed for the Walton Lake Project are significant changes,
individually and cumulatively, because they would fundamentally change the management
prescription for the Walton Lake area. “Significance is determined ‘based on an analysis of the
objectives, guidelines, and other contents of the forest plan.”” Id. Based on the objectives,
guidelines, and contents of the Forest Plan, these site-specific amendments are significant and
require additional procedures under NFMA and must be supported by a full EIS.

The Ninth Circuit discussed when a forest plan amendment is significant in Native
Ecosystems Council v. Dombeck. 304 F.3d 886 (9th Cir. 2002). In that case, the Forest Service
created a site-specific amendment that they claimed was not significant to the forest plan’s road
density requirement. /d. at 898. The Ninth Circuit held that the Forest Service’s amendment to
the Forest Plan was not significant because the amendment “does not alter multiple-use goals or
objectives for long-term land and resource management, nor significantly change the planned
annual outputs for the forest.” /d. at 900.

Unlike the amendment in Dombeck, the amendments proposed here do alter long-term

goals and objectives of the plan.
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1. The Eastside Screens amendments

First, unlike in Dombeck, in which the amendment was to road-use requirements, the
Eastside Screens amendments here allow logging of trees 21 inches dbh and larger and allow
logging in LOS. EA at 27-28. Indeed, the EA admits that, in direct contradiction of the Eastside
Screens’ core purpose and objectives, the amendments would result in a net loss of LOS acreage.
Id. at 27. The admitted negative impacts in Dombeck were temporary because after logging, the
Forest Service would close the roads. Here, however, the East Screens amendments will be
permanent, and will therefore have significant, long-term ramifications on forest management in
the Walton Lake area. Further, once logging of trees 21 inches dbh and larger and logging in
LOS occurs for this project, those large and old-growth trees will be gone forever. Many of the
trees targeted for this particular project are more than four feet in diameter and those trees must
be hundreds of years old. Such trees are extremely rare on the Ochoco and could not be replaced
or “restored” for hundreds of years. The permanence of the actions these amendments authorize
makes them much more significant.

Second, the Eastside Screens amendments here clearly contradict the long-term goals of
the Ochoco Forest Plan’s adoption of the Eastside Screens. The EA for the Eastside Screens
establishes that “there is a need to maintain the abundance and distribution of old forest structure
and to protect riparian areas for wildlife and fish species that are showing population declines as
these habitat components are reduced.” Exhibit T, at AR2668. Further, it asserts that “[t]he
purpose is to preserve those components of the landscape—old forest abundance, wildlife habitat
in late and old structural stages, and riparian areas—which new information suggests is vitally
important to certain species of wildlife and fish and to the overall vegetative structure of the

forest.” AR2669. Last, the EA found that timber harvesting “in LOS stands could threaten the
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ecosystem balance ...[and] undermine needed habitat protection for old forest associated with
wildlife species.” AR2676. The reasoning for the Eastside Screens, which the Ochoco Forest
Plan adopted, shows the importance of retaining the LOS and large trees that still exist because
without these structures the ecosystem is off-balance. Allowing this logging to occur around
Walton Lake fundamentally contradicts the long-term goals and objectives of the Ochoco Forest
Plan, both because of the permanence of the actions and the undercutting of the goals of the
Eastside Screens.

Several cases have explained that the Forest Service Handbook (“Handbook™) “outlines
factors the Supervisor must consider when assessing the significance of a proposed amendment”
including the long-term significance of the project relative to the goals and objectives of the
Forest Plan. Wyoming Sawmills v. USFS, 383 F.3d 1241, 1251 (10th Cir. 2004) (emphasis
added). In these cases, the USFS cited the Handbook and provided an explicit analysis of each
Handbook factor. See id. at 1251-52; see also Prairie Wood Products v. Glickman, 971 F. Supp.
457, 463—64 (D. Or. 1997). The current analysis regarding these amendments does not address
their significance under NFMA or the Handbook factors.

Regarding the amendments’ consistency with the Ochoco Forest Plan’s long-term
objectives, a primary reason for adopting the Eastside Screens was to correct the harms to the
ecosystem that occurred from over-logging throughout Eastside Forests. The Screens do this by
preserving both the old forest and large tree components of the forest that still exist and future
planning options regarding those critical resources. Exhibit T at AR2668—69, 2674—76. When the
purpose of the Eastside Screens is to preserve the old forest and large trees until more

comprehensive regional planning can address these issues, the Forest Service cannot credibly
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argue that site-specific amendments allowing logging of these forests and trees are consistent

with the long-term goals and objectives of the Eastside Screens.’

2. The Visual Quality Objective amendment

The EA calls for amending the Forest Plan to eliminate the “retention” visual quality
objective for “approximately ten years.” EA at 28. But it might as well eliminate it for 200 years,
because that’s the minimum amount of time it will take for the visual quality of the clearcut areas
to recover in any meaningful sense. That is a significant plan amendment.

The Forest Service is proposing this amendment because, it admits, this project would
otherwise violate the Forest Plan. /d. The Forest Service even admits that “enhancement of
scenic views” is a “focus” of the management prescription at Walton Lake. /d. at 27. So the
elimination of that standard to facilitate a clearcut is, almost by definition, a “significant”

amendment under NFMA.

3. The Clearcut Patch Limit amendment

The final proposed Forest Plan amendment would exempt the Walton Lake area from the
S-acre logging restriction that currently applies. EA at 28. This would allow, for this project at
least, 35 acres of clearcutting, and perhaps more acreage for future projects. Unlike the visual

quality standard amendment, but like the Eastside Screens amendments, no time-limit restriction

? In contrast, in Native Ecosystems, 304 F.3d at 900, the Forest Service planned to
mitigate the harm of the amendment at issue by closing all roads used in accordance with the
amendment within two years of the sale. /d. at 890. Limiting the harm to a two-year time period
meant that the amendment did not significantly alter the /ong-term land management goals.
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is given for this amendment. A seven-fold increase in clearcut size is a significant change under

NFMA.

4. The cumulative changes of the four proposed amendments are significant

Even if each of the four proposed Forest Plan amendments are not individually
“significant” under NFMA, cumulatively they are. Combined, and in a nutshell, the proposed
amendments would exempt the Walton Lake area, perhaps forever, from the Eastside Screens
and the 5-acre clearcut patch size restriction. That is significant by any standard. And throwing
in the “ten year” elimination of the visual quality retention standard, the effects of which will be
felt for hundreds of years, what you have is a Forest Plan amendment package that is way out of
scale for needs of this project, which is supposedly focused on public safety. So, as the proposed
plan amendments are not narrowly tailored to the true purpose and need of this project (i.e.
public safety), the amendments are “significant” under NFMA.

Further, the size of this project area does not mean that these are non-significant plan
amendments. The size of a project is just one of many factors, and must be considered in the
context of the management unit and site. Here the relatively small size of the project is more than
offset by its location — in and around the Ochoco’s most popular recreation site — and the great
number of large trees that would be cut, including many, huge old-growth fir trees that are
hundreds of years old. See American Wildlands v. USFS, 1999 U.S. Dist. LEXIS 22243, 17-18
(April 14, 1999) (finding a proposed forest plan amendment was “significant” under NFMA
where the proposed amendment would affect a “specialized unit emphasizing wildlife
preservation,” even though the project area was small compared to the forest as a whole).

Considered in their proper context (in and around the most popular recreation site in the Ochoco
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National Forest), the proposed forest plan amendments would drastically impact one of Walton

Lake’s most popular and special features: the large old-growth trees.

The EA does not give proper consideration to the applicable 2012 Planning Rule factors.

In Appendix B, the EA considers the 2012 Planning Rule factors, as it is required to do
for any proposed Forest Plan amendment. EA at 176-85. However, just like the prior 2017 EA,
that analysis does not give proper consideration to the most pertinent factors, namely: “aesthetics

99 <6

values,” “recreation settings,” “scenery,” and “viewsheds.”
36 CFR 219.10(a) requires the Forest Service to consider certain factors “to the extent
relevant to the plan area.” Because the majority of the proposed logging around Walton Lake

would occur in the designated Visual Influence Area, the factors related to visual resources

should be given particular attention. See, e.g., id. at 219.10(a)(1) (listing, among other factors to

99 ¢ 99 <6

be considered, “[a]esthetic values,” “recreation settings,” “scenery,” and “viewsheds.”).
However, like the 2017 EA, this EA only gives cursory consideration to these factors, and draws
arbitrary conclusions from the analysis it does undertake. That is, in response to the above-
described factors, the EA states that “[t]he actions, including the Forest Plan amendments, are
proposed to protect human health and safety and preserve an important scenic component
(legacy ponderosa pine trees) in the Developed Recreation Area around Walton Lake.” EA at
178 (emphasis added). That cursory and conclusory statement (and others like it in Appendix B,
e.g. EA at 181) does not recognize that the proposed amendments would facilitate the nearly
complete destruction of the viewshed currently created by units 2-4, which contain mostly large
and old fir. That is not “preservation” or proper consideration of aesthetic values and scenic

viewsheds, which is particularly important in a designated Visual Influence Area surrounding the

most popular developed campsite in the Ochoco National Forest. Moreover, the EA’s cursory
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analysis is simply wrong when it says that “all components of the existing viewshed would be
retained in the area overall.” Id. at 178. Far from it. Instead, the project calls for a type-
conversion via a near-complete destruction of the southern viewshed.

As the EA admits in Appendix B, the proposed logging in units 2-4 would be a
“regeneration harvest,” also known as clearcutting. EA at 185. That kind of logging has an
obvious destructive influence on aesthetics, scenery, and viewsheds. Accordingly, the EA should
give proper consideration to the 2012 Planning Rule factors that address impacts to aesthetic and
visual resources in the designated Visual Influence Area. It currently does not.

Furthermore, under section 219.9(a) in Appendix B, the EA states that “[t]he scale of the
Walton Lake Restoration project is extremely small and not relevant to maintaining ecosystem
integrity... ecosystem diversity... [or] diversity of native tree species in the plan area.” EA at
177-78. Each of these assertions is arbitrary and patently false. As to the size of the project,
clearly the Forest Plan as it stands considers clearcutting 35 acres a large project, so large that the
proposed amendment would increase the maximum patch size sevenfold. As to its relevance in
maintaining diversity of native tree species in the area, the project literally plans to eliminate two
entire species of fir from a major portion of the Walton Lake area. 16 U.S.C. § 1604(g)(3)(B)
requires the forest service, in amending forest plans, to “preserve the diversity of tree species
similar to that existing in the region controlled by the plan.” The EA states that ponderosa pine
will add to the visual diversity of the recreation area. EA at 20. In fact, it will do the opposite.
Since the trees on the north side of the lake are already ponderosa pine, removing the majority of
the firs around the south side of the lake will do nothing but reduce the diversity of trees in the
recreation area. The Forest Service cannot seriously claim that this project maintains ecosystem

integrity, ecosystem diversity, or diversity of native tree species, when it is actually undertaking
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a type-conversation. As the EA takes pains to emphasize, “[t]he existing condition at Walton
Lake project is also unique because it is the only Developed Recreation Management Area that
has a lake with the combination of moist mixed conifer and dry mixed conifer forest surrounding
it.” EA at 153. Via the type-conversion contemplated by this project, that unique and existing

diversity would be destroyed.

The Draft EA downplays the project’s negative side effects in Units 1 and 5.

Preparation of an environmental assessment requires the agency to take a hard look at the
environmental impacts. See Kleppe v. Sierra Club, 427 U.S. 390, 410, n. 21; See also Conner v.
Burford, 848 F.2d 1441, 1446 (9th Cir. 1988) A “hard look™ requires a consideration of “all
foreseeable direct and indirect impacts” and a full assessment of the cumulative impacts of the
proposed action. Ctr. For Biological Diversity v. Salazar, 695 F.3d 893, 91617 (9th Cir. 2012).
An agency cannot improperly minimize negative side effects when evaluating direct impacts. W.
Watersheds Project v. Salazar, 993 F. Supp. 2d 1126, 1134 (C.D. Cal. 2012), aff'd sub nom. W.
Watersheds Project v. Jewell, 601 Fed. Appx. 586 (9th Cir. 2015)(unpublished)(citing N. Alaska
Envtl. Ctr. v. Kempthorne, 457 F.3d 969, 975 (9th Cir.2006). While the EA appropriately relies
on the Silvicultural Report for its proposed action justification, the Report lacks the complete
analysis for the Forest Service to rely on. Modeling results given in the Silvicultural Report
indicate that units 1 and 5 would continue to meet the criteria for Late and Old Structure after
harvest and noncommercial thinning. Silvicultural Report at 12; Figure 2 at 7. However, the EA
provides for commercial thinning in those units in addition to harvesting and noncommercial
thinning. EA at 19. Therefore, the proposed activity in these units has not been fully evaluated as
to whether it would continue to meet the criteria for Late and Old Structure following

commercial thinning.
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Conclusion

For the reasons set forth above, BMBP asks that the Forest Service withdraw this EA and
conduct a new scoping process that involves BMBP from the beginning of that process. BMBP
also asks that the Forest Service correct all of the other legal and factual flaws identified by these
comments and resubmit its NEPA analysis as a draft EIS for further public comment.

Additionally, BMBP reiterates its recent request for an additional public comment period
based on the emerging and highly-disruptive COVID-19 pandemic. The draft EA was released
for public comment on February 18th, several weeks before the COVID-19 pandemic swept the
country. The pandemic has significantly disrupted the undersigned attorneys’ practices and
schedules, and has directly impacted their and BMBP’s ability to adequately respond to the draft
EA in the 30-day comment period. The Forest Service rejected BMBP’s request for a new
comment period. However, the reasons for BMBP’s request remain valid, and BMBP reiterates
its request for a new public comment period on this EA. The continued denial of a new comment
period would be an abuse of discretion under the emergency circumstances now facing our

country.
Sincerely,

e / W

Tom Buchele
Earthrise Law Center

s/ Jesse A. Buss
Willamette Law Group

Counsel and designated representatives for BMBP
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List of Exhibits on CD submitted with hard copy of Comments sent via certified U.S. Mail:
Exhibit A: Blue Mountains Biodiversity Project (BMBP) Comments Dated March 18, 2020

Exhibit B: Walton Lake Restoration Project Receipt for BMBP Comments Dated March 18,
2020

Exhibit C: Distribution List for Walton Lake Project scoping meeting held June 25, 2019

Exhibit D: Email exchange between BMBP and the Forest Service (USFS) regarding
lack of public notification for the USFS scoping meeting held June 25, 2019

Exhibit E: BMBP’s signed FOIA request regarding the Walton Lake
Restoration Project’s revised Environmental Assessment dated February 25, 2020

Exhibit F: BMBP’s signed FOIA request regarding the Walton Lake
Restoration Project’s 2017 Environmental Assessment dated March 17, 2017

Exhibit G: USFS final FOIA response to BMBP’s March 2017 FOIA
request

Exhibit H: USFS expedited processing denial letter regarding BMBP’s 2020
FOIA request

Exhibit I: Email exchange dated March 4, 2020 with first partial response to BMBP’s 2020
FOIA request

Exhibit J: March 18, 2020 BMBP’s Request for Extension of Comment
Period for the Walton Lake Restoration Project Revised Environmental
Assessment

Exhibit J-1: 9th Circuit COVID-19 Notice

Exhibit K: Email exchange with USFS clarifying Request by BMBP to extend comment
period for Walton Lake Revised EA

Exhibit L-1: Email regarding Walton Lake Restoration Project Comment link for Walton
Lake dated March 18, 2020

Exhibit L-2: Email regarding Comment link for Walton Lake Restoration Project dated
March 19, 2020

Exhibit M: March 19, 2020 Jeffries Response to Earthrise Law Center’s request for
Comment Extension
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Exhibit N: USFS Hazard Trees Safety Tips
Exhibit O: USFS Region 1 Hazard Tree Warning Poster
Exhibit P: USFS Idaho Hazard Tree Warning Poster

Exhibit Q: October 21, 2016 Walton Lake Restoration Project Updated Direction Letter
from Slater Turner

Exhibit R: Signed contact for Walton Lake Commercial logging dated May 3, 2016

Exhibit S: USFS June 26, 2018 email exchange regarding related language for Lake
Stewardship Integrated Resource Service Contract (IRSC)

Exhibit T: USFS 1994 Decision Notice for the Continuation of Interim Management Direction
Establishing Riparian, Ecosystem and Wildlife Standards for Timber Sales —
Eastside Screens Environmental Assessment

Exhibit U: 2014 Field Guide for Hazard-Tree Identification and Mitigation on Developed
Sites in Oregon and Washington Forests

Exhibit V: USFS Oct. 24, 2019 email exchange regarding Walton Lake; FOIA request email
from Mark Phillipp

Exhibit W: USFS Feb. 6, 2017 email exchange regarding Silviculturalist reliance on Forest
health report
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