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UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

IN DEFENSE OF ANIMALS, A
non-profit, organizat.ion; the
ANIMAL WELFARE INSTITUTE, A
non-profit organizat,ion; and
the TNTERNATIONAL SOC]ETY
FOR THE PROTECTION OF
MUSTANGS and BURROS, a
non-prof it. organizat,ion ;
PATRICIA HAIGHT, an
individual; RICHARD POTTS,
an individual,
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Case No.
CV- O5 -2754 -PHX_FJM

REPORTED BY:
KERRY FRHMERMAN, CCR
Certified Court eporter
CCR No. 50754
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Plaint,if f s,

IINITED STATES GOVERNMENT,
DEPARTMENT OF AGRICULTURE,
ANN M. VENEMAN as acting
UNITED STATES SECRETARY OF
AGRICULTURE; UNITED STATES
FOREST SERVICE; ELAINE 'J.
ZIEROTH as the acting UNITED
STATES FOREST SUPERVISOR,
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THE DEPOSITTON OF ELAINE JUNE ZTEROTH,

taken at. l1z0'7 a.m., ofl September 25, 2006 at BRYAN

CAVE, LLP, Two North Cent,ral- Avenue, Suite 2200,

Phoenix, Arizorra 85004 -4406, before Kerry

Fremerman, RPR, Certified Court Reporter, pursuant,

to Lhe Rules of Civil Procedure.

COUNSEL APPEARING:

For the Plaintiffs:
BRYAN CAVE, LLP
Byt Christine E. Broucek, Ese.
Two North Central Avenue, Suite 2200
Phoenix, Arizona 85004 -4406

For the Defendants:

UN]TED STATES ATTORNEY ' S OFFICE
Byr Richard G. Patrick, Esq.
Assistant United St,at,es Att,orney
Two Renaissance Square
40 North Central Avenue, Suite L200
Phoenix, Arizor.a 85004 -440e

Also present:

Tiffany Andersen
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Page 4

Phoenix, Ari zona
Sept.ember 25, 2006
11: O7 a.m.

MR. PATRICK: Christine, if I might., let.

me note that while t.he Court has ruled thus far
that t.he Plaintiffs can engage in discovery above

and beyond t.he administ.rative record in t,he matLer,

l-et t,he record not,e our cont,inuing object,ion t.o
discovery in t,his act,ion so t.hat, we wonrL be deemed

to have waived that objection.

MS. BROUCEK: Your object.ion is not.ed.

ELAINE ,JUNE ZIEROTH,

cal-l-ed as a witness herein, havj-ng been previously

duly sworn, was examined and testif ied as f ollows:

EXAMTNATION

BY MS . BROUCEK:

O. El-aine, my name is Christine Broucek and

Irm here on behalf of fn Defense of Anima]s.

Will you please state your name for the

record.

A. Elaine ,June Zieroth.

O. Will you spell your last name for the

court. reporter.
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A. Z, as in zebra, !-e-r-o-t.-h.

O. Bef ore we get st.arted today, is there any

medication you might be taking that would inhibit
your ability to give clear and honest, t.estimony

t.his morning?

A. No.

O. Have you ever had your deposition taken

before?

A. I have .

O. Great,. We1l, then, ds you know, we need

audible responses, yeses and nos. If you need a

break at. any point, just. let, me know, w€ can t.ake a

break. And the resLroom, somet.hing to drink,
somet.hing along those lines.

Al-so, for the record, I will assume t,haL

if you answer my quest.ion, you underst.ood it,. So

make sure you stop me if f become uncl-ear or you're

not sure what f'm trying to ask.

A. I will.

O. Have me ask a bett.er question.

Elaine is it. okay if I cal-l you

EIaine?

A. Yes.

O. Can you just, give me a little bit. of

information about your background, current.ly where
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your re employed.

A. Okay. I'm employed on the

Apache-Sitgreaves Nat,ional Forest in eastern

Arizona as a forest supervisor. And I've been

there for about three and a half years. f've been

wit.h t.he U.S. Forest Service for almost 35 years.

O. And so prior to the three years up in t.he

Apache-Sit.greaves, what was your posit.ion?

A. I was forest supervisor of t.he

Manti/LaSal Nat.ional Forest. in Utah.

O. And how long did you do t.hat,?

A. I was there for three years.

O. And prior t,o t,hat?

A. I was dist,rict. ranger in Bonners Ferry,

Idaho for abouL four and a half years.

O. Okay. And before t,hat.?

A. Before that I was dist,rict ranger at.

Tonasket, Washington f or seven and a hal-f years.

O. Is generally the progression dist.rict.

ranger up to forest supervisor?

A. That would be correct,.

O. Okay. And as forest. supervisor current,ly

in t,he Apache-Sitgreaves Forest, can you just

describe for us generally your responsibilities.
A. Irm responsible for administration of the
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Page 7
two mill-ion acres of the Forest, including making

decisions on t.he Forest and supervising t,he

employees.

O. How many employees do you currently
supervise?

A. ft's about. 300 permanent employees;

anot.her 200 t.emporaries.

O. And are they all l-ocated within the

Forest or t,hroughout Arizona? Tell- me the

A. The Forest, ranges from Clift,on all the

way over t.hrough Heber Overgaard. So they're all
sit.uated someplace within Lhat.

O. And t.hey serve in different capacities,
whet.her describe some of t.he different.
capacities.

A. Right.. It,'s mainly nat.ural- resource

managemenL, which would be wildlife, t.imber,

rangeland management, law enforcement., fire, some

of the main resource areas. And t,hen I have f ive

district,s, each that have a district. ranger t.hat. I
supervise t.hat. are wit.hin that. f orest.

O. Do you have a st.af f t.hat. you work wiLh?

A. I do. I have four primary st.aff and

t.hen, ds I said, f ive district,s rangers that. report

directly to me.
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a. Wit.h your sLaff , can I just. have Lheir

names?

A. Deb Bumpus is the staff for range t

wildlife and watershed. And t,hen we have Robert.

Taylor who's the staff for timber, recreaLion,

herit.age resources and engineering. And we have

Dery1 Jevons is the st,aff for planning and

administ.rat.ion. And Bill VanBruggen is t.he st.aff
for fire and safety.

O. And t.hen you have a number of f olks out.

on t,he range?

A. Right. We have five district. rangers and

each one of them have a sub-unit of the forest. that
they administer.

O. Okay, and I'm going to bother you again

for names.

A. Okay. Kate Kl-ein is the ranger at Heber.

Ed Coll-ins is t.he ranger at Lakeside. Randall

Chavez is currently the acting ranger at

Springerville. Frank Hayes is the ranger at.

Clifton. And Richard Davalos is the ranger at.

Alpine.

O. What.rs t,he distinction between an acting
ranger versus

A. The ranger at Springerville retj-red in
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August. and so we have somebody in there t.emporarily

unt,il we f il] it.

O. Give me just a little bit. of information

about your educat.ional background from high school

forward.

A. Okay. Graduat.ed from high school_ in
Fresno, Calif ornia and have a bache1or's degree in
zoology f rom t.he University of Calif ornia at Davis.

And a master's degree in wildlife management from

California St.ate University in Fresno. And I have

some postgraduate work at. the University of fowa in
genetics.

O. Do you hold any part,icul-ar cert.ificat.es

or specialized, I guess, designations?

A. Irm certified as a professional wildlife
biologist . I guess that. would be t,he main.

O. What does that certification aI1ow you to

do?

A. To be an expert, witness in court, or to

consult or give expert. opinion in wildlife
management,.

O. Okay. Excellent,.

Do you have any particular specialized

knowledge or skills wit.h regard to wild horses?

A. Not specif ically t-o wild horses. f do
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I have an undergraduate degree in rangeland

2 management. And so bet.ween range and wildlife,
3 most of my career has been cent,ered on animals, but

4 f have not. dealt specifically with wild horses.

5 O. okay. Are you familiar with the Wild

6 Horse Witd Free-Roamj-ng Horse and Burro Act of

7 t97L?

8 A. Yes. Yes, I am. It, was part, of my

9 education and t,raining in the Forest Service. That

10 was one of t.he acts that we were familiar with,
11 became familiar with.
L2 O. I didntt, ask, but, what year did you go to
1-3 school, did you geL your degree?

L4 A. I got. my undergraduate degree in 1,974 and

15 my mast.errs degree in 1,977. And then I was in a

A6 postgraduate program for another year.

L7 O. So the t7L Act, was very current as you

1-B were receiving your education?

L9 A. Yes.

20 O. In enact,ing the Wild Free-Roaming Horse

2L and Burro Act, Congress int.ended t.o prot.ect and

22 manage wild horses wild free-roaming horses,

23 rather, and burros on public lands, is t.hat.

24 correct.?

25 MR. PATRICK: Objection, form and

Elaine Zieroth In Defense v. United States 912s12006
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foundation.

O. (BY MS. BROUCEK) And just so you know,

yourre free t.o answer, even if Counsel object,s.

A. I don't have the Act. in front of ffi€, but,

t,o the best of my knowledge, t.hat. summari zes r yes .

O. Under the Act, t,he wild free-roaming

horses and burros means all unbranded and unclaimed

horses and burros and their progeny that, have used

l-ands of the National- Forest, System from on or

af ter December 15th , 1977, or do here j-naf ter use

these lands as part as all or part. of t,heir

habitat, is that correct.?

MR. PATRfCK: Objection, form and

foundation.

A. Again, I don't have the Act. in front. of

me. That sounds correct,, but I don't. have it. in
front of me.

MS. BROUCEK: And, for the record, t,hat.'s

cited as 36, Code of Federal Regulations , 222.20,

Sect.ion 13.

O. (BY MS. BROUCEK) Unbranded claimed

horses and burros for which the claim is found to

be erroneous or incorrect. are also considered t.o be

wild and free-roaming horses if they meeL that.

particular definition. Would you agree with bhat
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MR. PATRICK: Form and f oundat.ion.

A. Again, I don't have t.he Act in front of

me. That sounds correct.

O. (BY MS. BROUCEK) Based on your

experience with the Act?

A. Right.

O. Would it al-so, therefore, be true that

any horse or burro not meeting t.hat definition of

the Wild Horse and Free-Roaming Horses and

Burros Act that is introduced ont.o National Forest

System lands, oD or after December 15th, 1-9J1,

t,hrough accident, neglj-gence, or willful- disregard

of private ownership, but which may become

intermingled with the wild free-roaming horses

receive t.he same protect.ion under t.he Act,? Would

you agree wit,h that sLaLement?

MR. PATRICK: Form and foundation.

A. Again, not having the Act. in front. of ffi€,

t.hat, sounds correct.

O. (BY MS. BROUCEK) Okay. Would you agree

that under t.he Act., wild free-roaming horses are

protected even if they move t.o lands of other

ownership or jurisdiction?

A. Again, I don't have the Act in front of
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ffi€, but t,hat sounds accurate.

O. To your knowledge, based on your study of

Lhe AcL, do wild horse and wild free-roaming

horses under the Act., are they restricted by any

kind of date as far as when they become designat.ed

as wild horses?

MR. PATRICK: Object. to t.he form of t.he

question.

A. I don't understand the quest.ion.

O. (By MS. BROUCEK) To your knowled.ge, is
t.here any restrictive dat,e associated wit.h when a

horse may or may not be designat.ed a wild horse

under the Act?

10
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question

ask you.

MR. PATRICK: Objection, form.

(BY MS. BROUCEK) Not a very good

I ' 1l- see if I can f ind a bet.ter way t.o

In some of your correspondence wit,h folks

t.hat have been involved in the issue that. wetre

here with, ds far as t.he roundup of t.he wild

horses, Lherers been a couple comments made. One

was that the dist,inct.ion is that. the wild horses

have spent, generations in an area before I9i1- in an

unt.amed state. And that. generally Lame horses

whose owners have al-l-owed t,hem t-hose are

Elaine Zieroth In Defense v. United States el2s12006

AZ LmGAION SUPPORT (480)481-0649



Page 14

1

2

3

4

5

6

7

I

9

generally t,ame horses which help horses have

roamed on t.he Forest l-and.

That was st,at.ed in t,he letter to Joe

Wager on July 6, 2005. Do you have any

recol-l-ection of making a st.atement.

A. f remember sending I remember sending

a lett,er to Joe Wager about the distinction of the

horses in t.he case that wetre talking about here.

O. Okay. I'11 see if I can find the exact

Iet.ter, just so we can focus in on

Is it your underst,anding, based on the

time frame of the Act, that a horse would only be

considered a wild horse if it was introduced into
t,he Forest Service after t971?

A. No. If there was a horse a wil-d

horse a horse that was considered a wild horse

in a wild horse t,errit.ory prior to I97L when t.he

t,erritory was designated, that would be continue

t.o be a wild horse.

O. Would, t.herefore, its progeny also be

considered a wild horse?

A. The progeny of a wild horse would be a

wild horse.

O. And then any horses which might. become

intermingled and progeny of those horses, would
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Lhose t.wo t.hen become

of a wild horse?

Page 15

fal1 under t.he definition

10

MR. PATRfCK: Form and foundation.

A. Okay. According to the Act, if Lhere are

horses that intermingle with wild horses in or near

the wild horse t.errit,ory, their progeny could be

considered wild horses.

O. (BY MS . BROUCEK) And, therefore, they

woul-d is it correct that, t.hey woul-d be ent.it,led

to the same protections under the Act,, the wild
horses ?

A. The progeny?

O. The progeny intermingled with those free

wild horses.

A. If they intermingled with wild horses in
or near a wild horse territ.ory, the progeny would

be given t,he prot,ect.ion of the Wild Horse Act as

wild horses in the fut.ure.

O. We'l-l geL Lo the letter. I'1I find it.

here in a moment..

Under t,he Act, public land.s are defined

as any lands administered by the secretary of t.he

int.erior through the Bureau of Land Management. and

the secret.ary of agricultural- agricult.ure

through the Forest Service. Wou1d you agree that
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t,hat is correct,?

A. Thatrs correct.

O. Based on that definition of public 1ands,

would you agree LhaL the Apache-Sitgreaves Nat.ional

Forest, j-ncl-uding the Wild Horse Territ,ory and

sorry the Wild Horse and Bureau Territ.ory is
included within t.hat. Act?

A. Apache-Sitgreaves Nat.ional Forest. is
public l-and under that. definition, including the

Heber Horse Territory.

O. Under your position as supervisor of t.he

Forest Service and your knowledge again of t.he

Act and when I ref er to the Act., I 'rTt going Lo

t.ake the mout.hful- and just, refer t,o t,he Act versus

the Wild Horse and Burro Act..

Under t.he Act, Lhe secret,ary is direct.ed

to prot,ect. and manage wild free-roaming horses and

burros as component.s of those public hands. Woul_d

you agree that t.hat's correct,?

A. I don't have t,he Act in front. of ffi€, but

t.hat sounds correct .

O. Isn't, it. t.rue then that. the Act requires

the secret.ary t.o manage wild free-roaming horses

and burros in a manner that is designed to achieve

and maintain a t.hriving natural ecological balance
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on t,he public lands?

A. The besL of my recollection, that. is
included in the Act.

O. To your knowledge, is there current,ly a
management, plan in place in t.he Apache-sitgreaves

Nat,ional- Forest or t.he Heber Wild Horse Territ.ory?

A. I have not been able to find a management

plan per se f or the Heber Horse Territ.ory.

O. So your answer would be ro, t,here

currently is one and you just canrL find it.?

A. Irm not aware of any that's available so

as far as I know, t,herers no plan available.

O. To your knowledge, what. is t,he last.

fiscal year that a management plan was developed

for the area?

A. To my knowledge, t.here has never been a

plan developed a management. plan developed for
the Heber Wild Horse Territ,ory.

O. Do you have any knowledge as t.o why no

plan there has not been a plan currently for the

management. of t.he Apache-Sitgreaves Forest?

A. Just. based on my analysis of t.he record,

it. appeared that there were only seven horses in
t,hat. t,erritory and there were not.es written in on

some of the census information that. was sent. in
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saying that, the they were just. lett,ing t.hat.

population dwindle down to zero; that there

appeared to be no reproduction in that populat.ion

and t.hey were just, Iet,t.ing them die out. of o1d age.

O. Was t.here ever any and, again, Lo your

knowledge was there ever any directive or

decision made that no management plan needed to be

puL in place because of t.he smal-l numbers of

horses ?

A. I havenr t. f ound any document.at ion t.hat

says t,hat, a decision was made noL to.

O. And currently in your position, with the

obvious increased number of horses, why has

there or what, decision has gone int.o not. put.t.ing

together a management plan for t,hose horses?

A. CurrenLly we have init,iat.ed the

preparation of a management plan for t,he Heber

Horse Territory.

O. When was t.hat. init.iat.ed?

A. We had an internal int.erdisciplinary team

that started meeting in August of this year. So

approximaLely a mont,h ago.

O. And what, was the decision-making process

as far as why to go ahead and start making a plan

now?
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A. Looking through the record, over ten

years ago the Forest, supervisor t.hat, preceded me

thought that he had dissolved t.hat. territ.ory
t,hrough a let,t,er, talking to our regional office in
Albuquerque. They said that. t,haL wasnt t a proper

mechanism for dissolving of a t,erritory, and

t,hat, t,hey advised us thaL the next step woul-d be

to writ.e a management plan for Lhe Heber Horse

Territory st,ating what, our objecLives were for any

horses in that territ,ory.

O. Have you developed those objectives yeL?

A. Not at. this point,.

O. Did you have any preliminary discussions

wit.h regard Lo what the objectives will be for the

management. of the wild horses?

A. No, werre just in the very early stages.

O. Is it possible that one of those plans

will be to eliminate the Heber Wild Horse Territ.ory

alt.ogether?

A. Talking Lo our counsel, werre not sure

what, the mechanism is for getting rid of the

t.erritory. So I don't know if t,hat. is a good

objective or not aL this point.

O. Would you agree that. up until now,

obviously, you have indicat.ed you're init,iating a
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management pIan, in t,he past ten years,

no plan has been enact.ed or undertaken,

consider t.hat. a violat,ion of the Act,?

MR. PATRICK: Object, form and

f oundat,ion.

Page 20

considering

would you

1_0

A. I don't necessarily consider t.hat a

violation of t.he Act..

O. (BY MS . BROUCEK) Why not ?

A. I'm not. sure that. t,he Act specifically
says that you have to write a management plan. You

have to have management object.ives for t,he herd,

which were stat.ed when t,he annual census reports

came ouL, which were basically to manage t.he

population eventually down t.o zero due to old age

of t.he horses t,hat, were in Lhere and lack of

reproducLion.

O. Can you describe for me what your

def init.ion of a f eral is.
A. A feral animal is an animal t,hat. at one

point was domesticated and had an owner and has

sort. of been all-owed to run loose and is no longer

held captive within a fence or under the control- of

Lhe owner.

O. Would you consider and when f say you,

Forest, Service is a feral horse considered a
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claimed horse?

A. Not necessarily. But, we consider feral-

animals ones thaL are may be running free on t.he

National Forest, and aL one point had an owner,

whet,her it.'s a dog, a cat, a horse or a pig.

O. Specifically referring Lo a feral horse,

how do you make the det.ermination that these were

once domesticated animals?

A. One of t,he indicat,ions was in my

conversations with t,he Whit,e Mountain Apache tribe.
Both the tribal rangeland managers and the Bureau

of Indian Affairs Lhat helped manage t.he

reservation lands with t.he t,ribe, t,hey indicated

t,hat. t.hey have hundreds of horses running free on

Lhe tribal l-and that the owners let loose and run

free.

And t,hat at the time of the right
after t,he Rodeo-Chediski fire when Lhe fence was

down along our borders, t.hat t.hey had gathered up

about. 200 horses on their side of t.he border and

they said that. they had observed a lot, of horses

running across the border ont.o t.he National- Forest.

land. And so Lhat was good evidence on my part.

that we had just. acquired many of the tribal horses

ont,o the Nat.ional- Forest land.
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And then t,hey built the fence back,

which, in effect, trapped them on t,he National

Forest, land. So t.hat. was good evidence that we had

horses coming across f rom t,he tribe.

O. Was t.here anyt,hing at t.he time that. t.hat

occurred that. document.ed the fact t,hat. horses were

escaping ont.o t,he Forest Service from t.he Apache

lands?

A. This was a verbal conversation I had with
t,he Bureau of Indian Affairs on t.ribal- members in
July of 2005. I don't believe t,hat there was any

documentation to that. effect.. Just Lhat. they

were observed Lhe horses going across to t.he

National Forest,.

O. Who did you speak wit.h at that point. in
time?

A. Robert, LaCapa, who is with t.he Bureau of

Indian affairs, and PauI DeClay, who was wit.h

Tribal- Forestry.

O. Are these f olks t.hat the Forest Service

works with on a regular basis?

A. Uh-huh, right.. We have a quart.erly

meet.ing with them. This is at one of our regular

quarterly meetings.

O. How was iC that this was brought to their
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at.t.ention that the discussion occurred with regard

t.o the horses being f eral, possibly being

domest,icated and on Forest Service l-and?

A. I'm not sure what. you mean by brought to

t.heir attention.

O. Well, you indicated you had a verbal

conversation in July of 2005. How did that come

about?

A. We were having a quart.erly tribal meeting

and we actually went out t.o look at port.ions of the

fence that was along the border. And one of the

topics on the agenda was fire restorat.ion,

restoring the land after the fire, and t,he impacts

of the horses on thaL restoration effort on both

sides of t.he fence, Forest Service and reservati.on

land, that. was on the agenda.

O. You indicated Lhat t.he f ence was rebuil-t?

A. Correct.

O. Describe for me just. generally your

knowledge of what fence borders t.he two

territories.
A. Act,ually, t.he fence borders Lhe

reservat,ion land and the National Forest.. It
doesn' t border t.he Heber WiId Horse Territory,
which is actually quite a dist.ance north of Lhe
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fence. But it's just, t,he boundary fence that.'s the

property of the White Mountain Apache t,ribe.

O. And at. one point. t.his fence was int.act,?

A. It. was int.act, alt,hough we've always had

some problems with breaches in t,he fence, due t,o

trees falling down or other problems over the

years. But during the Rodeo-Chediski f ire, t,he

fence post.s were burned and so many mil-es of Lhe

fence were down at one time.

O. And is it at that point that this large

influx of, as you described, feral, or defined

t.hem, feral horses came across onLo t,he forest.

lands ?

A. Correct. When t.he Whit.e Mountain Apache

tribe want,ed to start, the rest.oration on t.heir

tribal- land, planting grass and trees, they wanted

to gat.her up the horses that, were running free on

t.he t,ribal land because they were afraid t.hat the

horses would damage the resLorat.ion work.

And they said at that. Lime they observed

that, a large number of the horses probably weIl,

t.hey observed large numbers of Lhe horses going

across what had been t,he f ence bef ore. It. was

damaged by t.he fire. They had gat.hered, I think,

approximately 200 horses on their side of t,he
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border, buL t,hey said some of them got. across on

the Nat ional- Forest f or sure.

O. And t,hen at, some point, the f ence was

rebuil-t or

A. Right. The tribe owns t.he fence and t.hey

actually rebuilt it. af ter t.he f ire.

O. Do you have any idea of t.he time f rame

t,he fence was rebuilt?
A. I wasnrL on the Forest at t.he time, but,

it would have been somet,ime between July of 2002

and August, of 2003, during t,hat year.

O. To your knowledge and again it
appears tell me again the year you st,arted with

the Forest Service up in Apache-Sitgreaves.

A. I started with Apache-Sitgreaves in March

of 2003.

O. From the time you started working with

the Apache-Sit.greaves/ was anything brought to your

attention by t.he Apaches with regard Lo, Look,

werve got a bunch of horses on your land, we need

to get them back?

A. Not at that t,ime. Not unLil t.he first
time I had the conversation wit.h anyone from the

tribe was in 2005.

O. So to your knowledge, was t.here any
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correspondence or documentat,ion coming back and

forth between t,he Forest Servj-ce and t.he Apache

t.ribe discussing t.he issue of horses t,hat. belonged

t,o Lhe t,ribe being on Forest Service land?

A. I saw no written correspondence t.o that
ef f ect. We had over the hist.ory of the

Apache-Sit.greaves Nat.ional Forest., w€' d had

occasions wit.h horses coming over from bot,h the

Whit,e Mountain Apache and the San Carl-os Apache

tribes. So there wasnrL any special document.at.ion

for this occurrence.

O. Was t.here ever a t,ime t.hat these breaches

with the horses coming across you indicated t.hat.

you guys had quarterly meetings?

A. Uh-huh.

O. To your knowledge, were these breaches

ever discussed and addressed during t.hese meet.ings?

A. My underst,anding is before I even start.ed

wit.h the Apache-Sitgreaves Forest,, t.hey had had

discussions about problems with maintenance of t.he

f ence along the border with both the t.ribes, both

San Carlos and White Mountain Apache tribe. And

the ForesL Service had at.t.empt.ed to ent.er into a

memorandum of underst,anding with the t.ribes to help

assign the fence maint,enance to different cat.tle
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permittees that shared the fence. To daLe we have

not. been able t.o geL t,hat, agreement signed.

So that was at least one of the issues

wit,h t,he tribe f or years, is both catLle and horses

crossing both ways across that fence l-ine at. t.imes

when the fence was down or gates were open and some

ot,her problem.

O. Prior t,o you beginning your position then

at, t,he Apache-SiLgreaves, have you seen any

documentat,ion that would have not,ed any discussions

of t.he horses and the issue of Lhe horses roaming

back and forth after the 2002 fire?
A. Documentat,ion from an out,side source?

O. No. Again, the quarterly meet.ings t,hat

that would have been a discussion point,.

A. We don't, keep any written minut.es from

the quarterly meetings and so they would all have

been verbal discussions.

O. Why is no documentation kept. of t.he

meetings?

A. It,'s part. of Lhe relationship we have

with the t,ribes, t,hat they pref er to do things

verbally. And it was agreed long before my t.ime

that we wouldn't. have an of f icial not,e-t.aker, that

it. would be jusL our verbal agreement. Itrs part
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of t.heir culture.

O. Who was your predecessor in the position

your currently serve in?

A. ,fohn Bedell. Hers ret.ired now.

O. Do you know whether or not he is still in
Lhe area?

A. He l-ives at Camp Verde.

O. So in his positj-on, much like yours, he

woul-d have participat,ed in t.he quarterly meet.ings

afLer t,he 2002 fire?
A. He was there for about nine months after

the fire and for about t.welve years before the

fire.

O. Okay. Getting back to my agenda here.

As far as inventorying the horses and

what is required under t,he Act, in addition to

managing the horses thaL may be on the Forest

Service public l-ands, isnrt the secretary also

required to maintain a current inventory of wild

free-roaming horses and burros on these public

Iands? Would you agree wit.h Lhat?

A. I agree wit.h that.

O. Is there a currenL inventory of the

horses on t.he Apache-Sitgreaves public l-ands?

MR. PATRICK: Obj ect,ion to f orm.

10

1_1

1-2

13

L4

15

16

L7

1B

19

20

2I
))

23

24

25

Elaine Zieroth In Defense v. United States 9l2sl2006

AZ LTTTGATiON SUPPORT (480)481-0649



Page 29

1

z

3

4

5

6

7

I

9

A. The last inventory lhat I have seen in

t,he records that mention the Heber Horse Territory
was in the early l-990s. I believe it was around .

L992.

And at. t,hat time Lhe district. ranger had

not,ed that, t,here were still Lwo ol-d mares t,hat, were

within t.he Heber Horse Territ.ory and that, t,hey had

not. had any reproduct.ions in the young horses in
there and so that it. appeared that t.he population

was dying out, at. t,hat. time. That 's the last
inventory Irve seen. And since t,hat, time, none of

our employees have observed any of t,hose horses

those original horses still being in t,he territory.

a. (BY MS. BROUCEK) Based on t.hat , with

there being Lwo mares in, sdy, t.he early 1990s, you

indicat,ed earlier that it's always been an ongoing

issue with horses crossing back and fort,h beLween

the Indian t.erritories and the Forest lands.

Was there any you indicated t,here was

only the last, inventory was in t,he early 1990s. Do

you know why anoLher inventory was not. done to see

if nothing el-se, what, horses were t,raveling over

onto Forest. Service lands?

A. I don't know whether any invent.ories were

done. I could f ind no document.ation that
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document.ed that, t.hey were done; just, anecdot.al

observaLions from employees t,hat, said that t,hey had

not seen any horses ouL t,here since that time.

Whether they just felt that they didn't need t,o

document that because they felt the populat.ion had

basically died out. or what., I have not seen any

documentat.ion since t.hat. time.

O. To your knowledge, have you seen any

documentation that woul-d have given a reason or a

decision as t.o why no fut,ure or no invent.ories

t.ook place aft.er, sdy, 1992 or 1993?

A. The only documenL was the letter by my

predecessor John Bedell saying t.hat. t.hey felt that

that. there were only two horses left,, and that

they were o1d. And at that point they want.ed t.o

dissolve the Lerritory because they didn't, feel

that it was funct.ioning as a wild horse territ,ory
an)rmore. And so at that, point,, I think I
believe t.hat the Forest. fel-t that. that was the end

of t.he wild horse terrj-t,ory, as far as t.heir

responsibility for maintaining it.

O. Is there any kind of separat.e budget that.

t,he Forest Service works with t,o manage bhe wild

horse territ.ory?
A. We have not received any money, t.o my
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knowledge, for managing wild horses. I don't. know

if there is a budget, on the Forest or not.

O. Okay. ,Just., again, based on your

recollect,ion of documents yourve reviewed, do you

remember the years that the last inventories were

done? Can you be any more specific other than t.he

early l-990s?

A. I believe LhaL and, again, this is
just based on my recollection, it was L992 and

t.hat t,he let.t,er stat,ing that. the wild horse

territory was nul1 and void basical-ly was, f
believe, 1993.

O. Okay.

A. I don't have those in front. of me.

O. Wit.h regard t,o keeping a current.

inventory of horses that, may or may not be on the

Forest. Service public lands, would you agree t,hat.

it is a viol-aLion of the Act to not keep a current

invent,ory?

MR. PATRICK: Objection, form and
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bel-ieve I shouldn't say we. The Forest, at

t,hat Lime, t,he Forest supervj-sor at, t,hat, time was

under the belief t,hat he had nullified that

territory and Lhey no longer had responsibilit,y

under the Wild Horse and Burro Act for t,hat.

territ,ory af ter 1993.

O. What. was your understanding, when you

came on board in 2003, ds to whether or not there

was a protected horse t,erritory?

A. I was not even aware that there ever had

been a wild horse territory on t.he Forest..

O. So with regard to the Act., did Lhat even

come int.o play as you dealt with these some 400

horses roaming in t.he Forest?

A. No. I was not aware that there ever had

been any wild horse t,erritory in the Forest.. So

when we started get.t,ing reports of several hundred

horses being on Lhe Forest, it never even occurred

to me t.hat, wild horses would be ever brought up as

an issue.

O. Had you known, hypot,hetically, t.hat. there

was a wild horse protected area in the

Apache-sitgreaves Nat.ional Forest, how woul-d t.hat

have chanqed your dealings last. year as far as

putting out a bid to round up t.hese horses?
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MR. PATRICK: Objection, form and

foundation.

A. That's a lot. of hypothetical here. But

if I had been aware t.hat there was had been

hist,orically a wild horse territ,ory, would have at

l-east. researched Lhe sit.uat,ion Lo see what.

information there was about the territ,ory and t.he

current st.at.us of it. It, would be pure speculat,ion

to see how t,hat would have changed a decision I
made aL t.he time.

O. (BY MS. BROUCEK) Based on what. you know

now, t,hat there is a wild horse territ.ory and it.'s
protect,ed by the Act, how is t.hat. impacting your

decisions going forward with regard Lo managing

t.hese horses?

A. Wel-l, now t.hat. Trm aware that. there's a

wild horse t,erritory, and also aware t.hat. the

l-eLLer by ,fohn Bedell in, I believe , i_g93, saying

that he' s nul-Iifying that t,errit,ory was not an

effecLive way of null-ifying that., t.hen I have asked

t,he district ranger to put t.ogether a team and work

on a managemenL plan for that. Lerritory. And also

I need t,he document Lo document that decision.

0. Who is involved now with your t.eam to

work on this issue?
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Kat,e Klein is the district ranger that' s

10

the l-ead on putting togeLher that management p1an.

And she has several- fol-ks on her dist,rict, t.hat are

a part of that team, but, I don't know all t.he

members .

O. Okay. How ofLen do you int,eract, wit.h

this Leam?

A. The district. rangerrs taking the lead on

it, so I have not int,eracLed wit,h the team

personally. She's had, I believe, one or t.wo

meetings with the t,eam and I believe they're ready

to starL getting public involvement, as a first
step.

O. As part of her responsibilities, is she

directed t,o report t.o you on a regular basis as to

what,rs going on with Lhe management team?

A. She would when werre having performance

reviews or discussion. I talked Lo her actually
lasL week just, Lo see where she was, and she said

t.hat they were going to have anot.her team meet ing

wit.hin the next. two weeks.

O. And t,hen you said the next st,ep is t,o

open that up t.o the public?

A. Right,. Get public comment, public

involvement.

1- t_

L2

13

L4

15

1"6

1-7

18

L9

20

2t
aa

24

25

Elaine Zieroth In Defense v. United States 912s12006

AZ LnGATTON SUPPORT (480)481-0649



Page 35

l-

z

3

4

5

C

.7

B

9

O. How is her activities with this
management. Leam now to your knowledge, how is it
being document.ed?

A. They would, of course, have notes that,

they take throughout the process, but t,he

documentation may be a writt,en herd management plan

for the Heber Horse Territory. It would give goals

for the management. of t,he territory and t,he

populat.ion, if there is st,ill a population t.here.

And then an environmental probably an

environmental- assessment. Some kind of a NEPA

document lhat woul-d documenL t.hat decision.

O. So plans are under way to conduct a NEPA

or an environmental impact statemenL, if necessary?

A. Some sort of NEPA documenL, whet.her it's
a caLegorical exclusion, environment.al- assessment

or EIS, there woul-d be a NEPA document that. would

document. t.he decision made in the plan.

O. And, again, just t.ell me in sLages. You

said in AugusL it, started of t,his year?

A. I believe it was August. ft could have

been July, but it at l-east. was a mont.h ago.

And the first st.age is to bring the team

together and define the issues. And then, ds I
said, soon they will be going out. for public
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comment .

O. Based on your knowledge then wit,h t,he

horses that, currently are located in the Nat.ional

Forest and, again, t.hat's Apache-Sitgreaves

when at what point and Itm going Lo back us

up to last, year, abouL 2005, Ma|, June, July t,ime

frame when you guys were discussing putting out. a

bid t,o round up these horses at. what point, in

that. decision-making process did you det.ermine that

t,his 3- or 400 number of horses were not wild or

free-roaming?

A. As I said, that early in the process it
never even occurred Lo me thaL there was an issue

t,hat, anyone would bring up on wild horses. Based

on all the information t.hat I had, led me to

believe t.hat Lhese were feral- horses that came

across the border from the Whit.e Mountain t.ribe and

t,hat. we dealt. with them as t.respass or estray

livestock on Lhe National Forest., which is a law

enforcement sit.uaLion.

O. And I believe Irve seen in some of t.he

documenLaLion that. if it was out.side of

circumst,ances, t.hen the Act doesn'L apply and

there's different met.hods that you can fol-low?

A. Correct. If they're feral horses, then
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we foll-ow t.he est,ray livestock regulation.

O. If no inventory or census had been

conduct.ed since maybe t,he early 1990s, how did you

guys know how many horses were up t,here?

A. We did not have a census of the horses

t.hat. had come over from the t,ribal lands so we were

just estimating based on observat.ions, bot,h on t,he

ground from our employees, or other people out, in
the Forest. or from aerial- informat,ion we got from

Arizona Game and Fish who were doing aerial surveys

of wildlife and also have recorded that t.hey saw

groups of horses. So we didnrt have an exact,

number. We just knew t.hat. t,hey were appeared t.o

be hundreds of horses on the Forest.

O. So it's possible that the Game and Fish

Depart.ment might. also have inventory informat.ion

with regard t.o how many horses have been up in that

area for any given t.ime?

A. They just, my understanding is in 2005

they just st.arLed recording other wildlife

excuse me other animal observat,ions besides just

wildlife when they did their survey. So prior to

2005, they didn't necessarily record if t.hey saw

cows or horses or what.ever on the Forest. But. in
2005 they st.arted wriL.ing in their not.es if they
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saw horses. And so we have some aerial
observations from them about, seeing groups of

horses.

O. Wit,h regard to the horses t,hat have been

observed through the variety of personnel or Game

and Fish informat,ion maybe that. yourve gott,en

recent.ly, have you been able to det.ermine whet.her

any of these horses have any indication of

ownership, whet.her it be branding or not.ching or

A. We haven't capt.ured any of the animals,

and there have been again anecdotal st.ories of

anj-mals coming up t,o people, campers or some of our

l-ivestock permitLees t,hat have permits out there,

some of t.he animal-s coming up t.o them. Early on

some observat,ions of shoes on some of the horses.

But, we haven'L act,ually captured t,hem and handled

the horses.

O. Have you been abl-e Lo send anyone up to

maybe photograph them or just. observe t.hem in their
nat.ural state t.o see if you can make any

determination of domesLication?

A. At one point in the spring, I think

don' t. remember the exacL monLh but, the Lribal-

range manager came over and went out. wit.h one of

our range managers, and t.hey spent, a couple of days
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out trying t,o locate the horses, but they didn' t
have a lot of success because the horses are still
moving around quite a bit,. They may not, have

est.ablished t.erritories and so they werenrt rea11y

able to find a loL of horses when they were out.

t.here. So t,hey didn't I don't. know if they took

any pict.ures or not . I havenr t seen any.

O. Would that have been in the spring of

2006?

A. CorrecL.

O. Do you know who it, was that went and

tried to observe the horses?

A. I donrt remember the name right offhand

of the tribal range specialist. And Irm not sure

if it was Randall Chavez from Lakeside or the range

specialis[ from B]-ack Mesa whose name just, went,

right, out of my head. It will come back in a

minute.

O. Okay, you can let. me know if you

remember.

So based on that again, it appears t.hat

most of the information yourve gotLen is maybe

t.hrough verbal

A. Correct,.

O. observations?
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fs there anything that might, document,

since the fire 2002 t,o current, what the Forest

Service has done to determine what pot,ential

ownership claims are at stake right now wit,h the

horses ?

A. We have t.alked to t.he White Mount.ain

Apache t.ribal at,t.orney and he has had conversations

with the triba] chairman and the tribal council.

And I was not. asked t.o be present at t.hose

discussions, but the tribe, according to him, has

cl-aimed ownership of t,he animal-s. They say that,

t,hey feel- that they are tribal- horses that. have

gone across onto the National Forest, land.

And, again, based on the verbal

descriptions of t.he horses being rounded up near

the boundary and going across the boundary, that

was good evidence for me that they are owned by t,he

tribal members of t.he White Mountain Apache tribe.

O. What st.eps, if ari|, has t.he t.ribe taken

to at.tempt to recl-aim Lheir horses?

A. We actually had a conversat.ion, t,hrough

t.heir t.ribal attorney, about whet.her they woul-d

like t.o come get their horses, Lake their property

back. And he said t.hat it.'s pretty expensive to

round horses up and that. t.hey have experience with
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that on t.ribal l-ands of rounding horses up and that.

t.hey just. dontt have the money or resources Lo

t,ravel that far and round t.he horses up and t.ake

them home.

They did indicate that, if we wou1d help

t.hem financially, that they would like t,o come get

their horses, but they just don't, have t,he

resources t.o do it. t,hemselves.

O. Are those recent conversations or can you

give me t,he t,ime frame of when t.hose discussions

were had?

A. We st,arted having those discussions l-ast,

fall. Irm t,rying t.o remember. It. would have been

around Sept.ember, Oct,ober. I know that the tribal
council has met over the wint,er a couple of times,

according to verbal- information I have goLLen that.

they have discussed the issue with t,he t,ribal
council- and t.he tribal range specialist. BuL,

again, I donrt have their documentation.

O. So to date, is there any plan in place

for the Apaches to work with the Forest. Service to

recl-aim any property t.haL might, be t.heirs as far as

the horses go?

A. They indicated Lhat. if there is a

gathering of t,he horses where we gather t.hem up,
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t.hat, t.hey would like t,o be present to identify
t.heir own marks and brands t,hat, they use on the

horses to try t.o sort out, the horses that t,hey feel
are owned by have proof of ownership by t.he

t.ribal member. But. t.hey also acknowledge that. some

of the horses have been running loose on the t,ribal
lands and that younger horses may not have marks or

brands on t,hem because they're you know, t,hey're

reproduction of animals that have been running

l-oose on their l-and.

O. Well, t.hat leads me then to the I
guess naturally flows, is have you been abl-e t.o

det,ermine how many offspring have since 2002

when t.his migration of horses came ont.o the Forest

Service land aIlegedly, what kind of population

increase there has been due to, you know, birth and

reproduction?

A. Strict,ly anecdot.al . That some of the

groups of horses had colts with Lhem, buL we don't

have any st.rict numbers or census of that.

O. So based on that, would it seem to make

sense t.hat. there would be a generat.ion of horses

that would have markings of some kind as belonging

t.o tribal the Apache tribe and t.hen there would

be younger horses that, woul-d not. have any markings
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whatsoever?

A. That. ' s what, I r m led t.o bel ieve . Having

talked with the tribal- range managers, is that when

t,hey gather up the horses on the Apache l-ands t,hat,

you know, 50 percent or less woul-d have a marker or

Apache brand on it, and that there'd be, /ou know,

may be a generat,ion or t,wo since t,hen that. t,hey

were marked or branded t,hat. may not. have any kind

of mark.

And t.he way t,hey determine ownership t.hen

is if t.hey have a group of horses and t,hey find
horses that. are banded Logether with a mare,

younger horses, t,hey assume that t.hat 's her

reproduction and that t,hat.'s part. of t,he same

personrs horse herd.

O. Assuming again that some of these horses

arrived after t,he fire, migrated from the Apache

lands, would you agree t,hat it's possible that. some

of these horses have int.ermingled with horses t,hat

have lived on t.he Forest Service lands that were

just unaccount.ed for because no lnvent.ory or census

had gone on for so long?

A. ,Just have no way of knowing.

O. To your knowledge, after the presumed

Lhe wild horse territory was presumably disbanded,
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it. was eradicat,ed, is there any documentation or

any evidence that you have come across that would

show that t,hose l-ast those two remaining mares

had been disposed of or had died?

A. In t,he let.t,er t,hat. Kate Klein, the

district. ranger, wroLe t.o t,he Forest. supervisor,

,John Bedell, in, I believe it was it. was eit,her

7992 or 1993 she was asking for permission t,o

gather up those two horses f or disposal . ,Just

conversat,ions f rve had wiLh her indicate Lhat they

never did go out and do anything with t.hose two

10

1l_

L2 mares.

13 O. So as far as anyone would know, those

I don't know the lifespan of a74 horses cou]d

t_5 horse, but,

A. That, was over ten years ago.

O. how old t,he horses were at the time

A. ThaL was 13 years d9o, and all
indicat,ions are t,haL they were the same mares t.hat.

were there when the terriLory was set up in the
r70s, that. would be probably much too o1d for a

horse. That would be over 30 years old and that.

would be a very, very old horse.

O. So the two mares that were observed in
the early 1990s, t,hose are believed Lo be two mares
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that. were originally on Lhe horse territory in t,he

10

1970s?

A. To the best of t,heir knowledge, t.hose

were t,wo remaining mares from t,hat, group and

t,hey al-l indications were that. t.he mal-e that was

in that. group of horses was either a gelding or

sterile, and they never found any reproduction

based on it.
So they were just. t.hey believed in

1-992 that t.hey were older mares that were still
remnants of that. group, but that. was l-3 years ago

and they would more t.han likely be dead by now.

O. So based on that,/ was there ever a

determinat,ion made within t,he documentation, Lhe

adminisLrative record, that we'11 take a look at in
a moment, that. t,he 3- or 400 horses currently
potent.ially roaming the NaLional Forest public

lands, that t.hose are connect.ed in any way t.o t.hat

original herd thaL may have existed back in the
r70s?

A. We believe that. Lheyrre noL connect,ed

because, again, w€ fel-t. that all of those original
horses died of old age and did not. reproduce. So

there wou]d be no reason for us t.o believe that.

t.here were any horses left in that. t,erritory in
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that regional group t.o be connect,ed Lo.

O. Have you reviewed or seen any of t.he

st,at,ements given by wibnesses in t.he area, t.he

Heber area, that have seen horses roaming in the

1990s for periods of t,ime?

A. I have noL. I have spoken to, f t,hink,

t.wo individuals verbaIly, but I have not. seen their
st,aLement,s.

O. Has anyone indicat.ed to you, verbally or

otherwise, that there were horses on Lhe territory
in the 1990s?

A. I have heard some individuals say t,hat.

t.hey have seen horses on the National Forest.. I
didn't necessarily hear t,hem say t.hat they were in
the Heber Horse Territory area, buL t,hat they had

seen horses on the National- Forestr 1rou know, off
and on for years.

And we as I said, w€ have always had

some horses that have come across the boundary

fence when it was broken or there was a gat.e left
open. So werve always had some horses comj-ng

across anyway. So I wouldn't doubt t.hat. t,hey

eit,her saw some of the horses that have come across

from the t.ribal lands over t.he years, or we also

have some of our grazing permittees that have
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horses that. are part of their grazLng allotment.

t.hat are part. of their permit to allow those horses

to be grazlng on the Forest.

And then just. somet.j-mes when somebody

just get.s an ol-d horse in their home, they just.

open t.he gate and let them go on t.he National

Forest. So, again, I would not be surprised t.hat

somebody had seen a feral horse on t.he Nat.ional-

Forest at one t,ime or another.

O. And under that definition of a feral
horse, t,here would be some indication of t.hese

horses being domest,icat,ed at some point, would you

agree wit,h t.hat.?

A. It, just, depends on how long they had been

t.here, whet,her they're a reproduct.ion of a horse

t.hat. had originally been, you know, somebody's

close ownership close enough that they woul-d

brand t,hem. fn Arizona a loL of people donrt brand

t.heir horses. It,'s just, not. real common practice

the way they brand cows. So you can have feral
horses that don't. necessarily have, you know, a

brand or a mark on Lhem.

O. Would Lhey have shoes?

A. Within the first year or so t.hey would,

but after that, the shoes would slough off.
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O. Over t,his period of t.ime, have you seen

any documentation or had any conversat.j-ons wit.h

anyone that would have discussed how t.hey managed

t.he issue of horses coming onto Forest. Service land

t,hat. didn't belong there?

A. I have t.al-ked to t,wo range permit,t,ees

t.hat talked about historically and f rm talking
in the 1-940s and '50s that for inst,ance, one

permittee said LhaL her fat,her, back in t.he 1950s,

would just. round up any of the f eral- horses. And,

again, her belief was that they were horses t.hat

came across the boundary from the reservat.ion

lands.

And back in t.he '40s and '50s the

permit.t,ees would just take care of it. Otherwise,

t.hey woul-d domesLicate them and use them themselves

or t,hey would shoot. them or run t,hem over a clif f .

There were a l-ot. of ways t,hat. t.hey would dispose of

t.he animals. And it was f airly common pract.ice

back t,hen.

Talking Lo one of my dist.rict rangers

that. had ret,ired a couple of years d9o, he said

that they occasionally would pay somebody t.o round

up horses and then they turn them over to t.he st.ate

and Lhe state then would determine ownership and
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dispose of bhe animals through t,heir regulat.ions.

And t.hat, so but, again, I haven't. found any

documentation, dfly written document.ation Lo that
effect.

O. And specifically wit.hin the time frame of

the say t993 to 2005, when the decision was made

t,o round up the horses/ was t.here any discussion

wit,hin the Forest, Service or any document.ation that,

would that brought t,his to the attention that

t.here were horses coming back and forth and

something needs to be done to stop t,he inflow?

A. I'm not aware of document.at.ion per se

Lalking about. the horse issue. Again, we were

pursuing an agreement, with the t,ribe t.o Lry t.o deal

wit.h problems caused by t,he fence and the lack of

repair of the f ence. And one of t.he issues t.here

was horses coming back and forth and one was cows.

But. we didn't, real-ly have money, you know, to go

ouL and do censuses over two mil-lion acres. And

so, again, it was more observations t.hat our

employees had t.hat, t,hey saw horses in different,
places on t,he Forest . But we didn' t. do dfly , you

know, ForesL-wide census or documenLat.ion.

O. Is it expensive to do census work and

inventory work?
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A. It can be, especially if you have t,o do

it. from an airplane. Because if you do it. on the

ground, again, they may be hiding behind bushes or

t.rees and so it, would be kind of haphazard t,o do it
by ground.

O. fs it, more effect,ive t.o do it. by plane?

A. Tt, can be, but again t,hey can hide.

We've got a lot of heavy forest cover and so it.

would be easy to hide under t,rees or shrubs. And

then t.he animals move around quite a bit, t.oo.

O. To your knowledge, is there any I know

we talked about money a lit.tle earlier as far as

budget.s. Is t.here a budget that is given if you

have a wild horse t,errit.ory that you are supposed

t,o manage within t.he Forest, Service? Is t,here any

allotment or budgetary funds that come your way to

manage that if you have an area designated so?

A. I am not aware that there's any money

that's given to us specifically for managing a wild
horse territ,ory. If t.here are times that, they need

Lo manage t,hat, territory, then they can make a

special budget. request.. We have not done anyt.hing

like that t.hat Irm aware of on t,he

Apache-Sitgreaves National- Forest, ds far as asking

for any money specifically for managing the wild
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horse t,erritory.

O. Tell me if I'm correct, or not t.o assume,

is thaL because you assumed you had no wild horse

t.erritory?

A. Correct,. And t,hat. we assumed t,hat. we

had all t,he animals in t,hat init.ial territory
had died of oId age.

O. But you could ask for a budget if had you

a territory to manage with a populat,ion to manage?

A. We could. Irm not sure t.hat our chances

would be t,hat great, of getLing money f or it.

O. Based on your experience working in other

forest,s, have you ever experienced wild horse

management. issues before coming t.o

Apache - Sit.greaves ?

A. To the best of my knowledge, f haven't

worked on a unit, t.hat had a wild horse t.errit,ory so

I have not. had any direct dealings with t.he wild
horse territory.

O. And budget.ary constraint s and so on and

so fort.h, you wouldn't, have direct knowledge of

that ?

A. Correct.

O. T not.iced on your f have a lit.t.Ie bio

sheet, that. I was abl-e Lo find on some of your
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background. It indicated t,hat, yourre a member

or you were a member of Lhe Interior Columbia Basin

Ecosystem Management, Project, E-I-S.

A. Correct.

O. What. is an E-I-S?

A. Environmental Impact SLat,ement.

O. And that is connected wit.h NEPA?

A. Correct.

O. Can you just. describe for me what an EIS

st.atement is.
A. Environmental Impact Statement. is an

environment.al document that we use Lo document a

decision. And. an Environment.al Impact Stat.ement is
the highest level of environmental- document that we

do when we determine t,hat, t,here is a significant.

impact or pot.entially a significant, impact on the

human environment.

O. Can you give an example of well, first.
of all, have you helped creat.e an EIS?

A. I have. We had an Environmental Impact

Stat,ement that we prepared aft.er the Rodeo-Chediski

fire to salvage some of the dead trees that were

killed by t.he f ire. That. was one of our more

recent ones that. we did. In most cases we do a

lesser document, environmental assessment or a
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cat,egorical exclusion.

O. Okay. What would be t.he distinction?
Why you would go up to Lhe full statement,?

A. If through our analysis and our dealing

with the public that. we feel that there are some

subst,ant.ial environmental issues that we need to

analyze as part of the document., then we'll use the

full Environmental Impact Stat,ement.

O. Is it possible that the impact of

removing 3- or 400 horses from an area would impact

t,he public?

A. I don' t, know.

O. Are there recreation concerns within the

Forest Service as you presently manage and

supervise?

A. We have a recreation program in
Apache-Sitgreaves National Forest. It, includes

developed camping and dispersed camping, moLorized

recreation, wat,er sports, a variety of things.

O. And are there grazrrrg concerns within t.he

Forest Service?

A. Correct. We have gt^rtng al-1ot.ment.s

for mainly for cat,Lle and sheep throughout the

Apache-sitgreaves Nat.ional Forest. .

O. And would you agree or is it can I
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assume that a decision made that. might. impact, , sdy,

recreat.ion would also maybe impact grazing? Do you

see much overlap?

A. Just, depends on the decision, what the

acLion is that we were taking.

O. How do you det,ermine so l-et 's back up

and actually focus on what went. on last. summer with

t,rying t,o put out f or bid to round up the horses.

What, kind of decisions go into, How is
t,his going t,o impact. the Forest itself as far as

the environment, and t.he public?

A. When we were aware that. we had several

hundred horses and we really donrt have a good

number on it but several hundred horses t.hat. had

come across from the tribal lands ont.o the Nat.ional-

Forest, t,hat was deLermined to be a law enf orcement.

sit.uat.ion where we had personal property that was

abandoned on the Forest, the same way it would be

if you had a car t.hat. somebody had l-eft. aft,er a

weekend and we had to remove it..
So it was deemed a ]aw enforcement

situation where we round up that propert.y, and at

that point the St.aLe Depart.ment. of AgriculLure

would have jurisdiction for disposing of that
property t.hrough their regulation. So it was a law
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enforcement situation that didn't necessarily

require any kind of environmental documentation.

O. And, again, can f assume t.hat at t.hat

point. in t,ime, last summer 2005, 1rou didn't, you

were under t,he mistaken belief , unfort,unately, t.hat,

bhere was no prot.ected horse territory?
A. At t.hat point I was not aware t.hat there

was a Heber Horse Territory in exist,ence. And so

we I made Lhe decision that. we would round the

horses up in as humane a way as possible and go

t.hrough our regulations t.o dispose of estray

l-ivest,ock.

O. What was involved in that actual

decision, if you can give me just, kind of an

overview of where it start,ed and how you ended up

with that decision?

A. Okay. Part of t,he decision was talking
to members of t.he White Mount,ain Apache tribe and

the Bureau of Indian Affairs to establish t,hat.

these horses that were tribal horses t,hat had

come across. And that, t,his was a f airly recent

event that suddenly we had t,his large number of

horses on the Forest.

Talked with our office in Albuquerque,

which is our regional of f ice. Discussed it. wit.h
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both l-aw enforcement. officials t,here and rangeland

management officials, as far as what procedures we

would follow t.o deal wit.h estray feral- animals on

t,he Forest.

And we al-so wrote a l-etter t.o the State

Department, of Agricult,ure informing Lhem t,hat. we

had a large number of estray horses on t,he Forest,

and just alerting them that. as soon as we gat.hered

t,he horses, we woul-d need t,hem t.o t.ake jurisdiction

of t,he animals and determine the ownership and use

t.heir regulat,ions t,o deal wit.h t,he horses once we

had rounded t,hem up.

O. When did t.hat process begin?

A. Sometime during Lhe wint,er of 2004, 2005.

I donr t. remember t,he exact dat.e.

O. Do you recall when your first discussions

were had with the Apaches with regard Lo, We're

going t.o do t,his and we need you t.o get involved

because these could be your horses?

A. Again, I don't recal-l- the exact date.

Probably t.he spring of 2005.

O. Would those have been document.ed in any

way or, again, were those just. verbal-

conversations?

A. The only document was that I did send a

l_0

t-1

L2

l_3

1-4

15

15

L7

1B

19

20

2L

aaZL

23

24

)tr,

Elaine Zieroth In Defense v. United States el2s12006

AZ LmGATTON SUPPORT (480)481-0649



Page 57

1

1z

3

4

5

6

7

I

9

let,t,er t,o the tribal chairman indicat,ing that. it.

appeared t,hat many of their feral horses from the

tribal l-ands had got,ten over on the National Forest

and asking t.heir assist,ance t.o remove t.he horses.

O. This gives me a good junction here Lo go

ahead and wetl-l- bring in the administrative record.

I'm going to have you just take a look at

what. we'l-l- cal-l Exhibit 1. We'll mark it. in just a

f ew minutes, af ter yourve had a chance t.o review

ir.
I want you to look at. it. One, tell me

if you're f amil-iar wit,h it you can have counsel

look at it with you because I made just one copy of

it to save on cosL and, Lwo, if it, does in fact

appear Lo be t,he entire administrative record you

have produced to us. So I'l-1 give you a f ew

minutes.

(Pause in t,he proceedings. )

O. (BY MS. BROUCEK) Would you agree t.hat

that. is the administrat,ive record?

A. It. appears to be a complete

administrative record t.hrough November of 2005.

O. Would you know whet,her or not there are

additional documents t.hat we need to ask for that.

would supplement this that would bring us through
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Lodayrs daLe?

A. I'm noL aware of any that. we have

discovered since then or that. woul-d cont.ribute to

the file.

O. Okay. Again, we'11 refer to this as

Exhibit, 1. We'l-l- just look at a few Lhings

t.hroughout. it.
Are you able to find for me in t,he record

the document that you were discussing that you

believe when they tried to eliminate the Heber Wild

Horse Territory, when that might have occurred?

A. Okay. There were t.wo letters. One was

June 2lst of 1-993 where Kate Klein sent a let.ter to

her supervisor John Bedel-l- asking making a

recommendat,ion for withdrawal of the Heber Wild

Horse Territ.ory. And t,hen a July L2Lh, 1993

lett.er, signed by .Tohn Bedell where he, based on

t,he wording, believed t.hat he was removing Heber

Horse Territory from the Wild Horse and Burro Act.

O. Do you have any knowledge as to whet.her

or not as a Forest, supervisor you would have t.he

authority Lo eliminate a territory?
A. Having researched t.his since t.hen and

t.alking Lo our off ice of general counsel, they say

t.hat they are not aware of any mechanism for
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removing a terriLory.

O. In general or by a Forest supervisor?

A. fn general, but, they are in general.

O. Is there any documenLat.ion within the

administrat,ive record that so he sent the l-ett,er

off or sent the approval this was going Lo happen.

Was there any other group that needed to be

invol-ved if a decision like that could be made, Lo

your knowledge?

MR. PATRICK: Objection, form and

f oundat.ion.

A. I find not,hing in t,he record that he

not.if ied anyone else.

O. (BY MS. BROUCEK) Okay. Is there any

oLher divisions of the Forest Service that, you work

with that are supervising what, goes on in the

Apache-Sit,greaves Forest ?

A. We have oversight. by our regional office
in Al-buquerque and lhey have oversight. by our

Washington office in Washington, DC.

O. ls it fair to assume that if any

substantial decision like, sdy, the removal of a

or Lhe el-imination of a protected area occurs in

the Forest Service, t.hat. that would involve those

higher levels of oversight?
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Somet,imes it, does, sometimes it doesnr L .

l_0

Just depends on the decision and who has authority
to make the decision.

O. Okay. Referring to t,ab No. 1-3 of

Exhibit. I and I'm not looking at Ehe index, but

I | 11 look at that so I get the right, description.

It. appears to be it begins with an e-mail of

.June of ' 03 f rom Kendell- Hughes. And I not,e t.hat 's

2003. You said t,he f ire occurred in 2002?

A. Correct.

O. Who is Gene Onken?

A. Gene Onken was in our range program in
Albuquerque at the time. Hers since retired.

O. And Kendell- Hughes, Lell- me again his

title.
A. Kendell Hughes is the rangeland

specialist f or the Black Mesa Ranger Dist.rict..

O. There's some information here where it.

appears t.hat maybe Gene has asked a quest,ion and

Kendell is responding. They're t.alking about a

population being at zero and why is it being

managed at zero population. This would have been a

year af ter L,he f ire. So allegedly aL this point.

there's 200-p1us horses roaming around.

I'm just wondering what you might know
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first. of all, were you working with the Forest.

Service in Apache-Sitgreaves in June of | 03?

A. Correct . I goL t,here in end of March

of ' 03. However, I did not get a copy of this memo

at that t,ime.

O. Will you just, t.ake a moment to revj-ew it.
Let me know when youtre familiar wit,h the documenL.

(Pause in the proceedings. )

O. (BY MS. BROUCEK) About. midstream in the

paragraph there's an indication that naturaL

attrition wil-l el-iminate what was seen as possibly

t,wo or a couple of horses left. on the they

indicate f ive f eral- horses. Then he goes on t.o

say, Eliminat,ion of incident,al- feral horses and

burros from formal- management considerat.ions to

reduce the impacts on management resources,

personnel and t.ime.

Based on your knowledge of being a Forest

supervisor, what kind of impacL if t,here were

two t,o five horses in maybe the L993 t.ime frame,

what. kind of impact was t,hat having on budgetary

considerat.ion or personnel management issues?

A. Well, I wasnrt on the Forest, in 1-993, but

five probably weren'L causing a l-ot. of problems for
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O. Do you have any I hate Lo say t.he word

guess, but. f rm just going to sdy, based on your

experience in doing t.his for the pasL, you know,

3O-some years, why do you suppose t,he

recommendat.ion was made to jusb eliminate the

t,errit,ory?

A. Well, al-l- I have to go on is the l-etter

that John Bedell wrote at the time, just feeling
t.hat t,he horses were dying out of o1d age and that,

those particular horses were t,he reason t,hat that.

territory was originally set up. And so wit.h the

original horses all dying off and t,here were no

signs of reproduct,ion, that there realIy wasn't a

wild horse that needed territ.ory on the Forest.

O. Would thaL have eliminated then a

responsibility as far as management goes? Would

there have been ongoing managemenL issues with t,he

territory remaining int.act,?

A. I t m not. quite sure .

O. By eliminating the t,erritory, was he

t,hereby reducing managemenL oversight, of a

particular responsibilit,y?

A. ufust. based on reading his lett.er, iL

appears that. he felt. t.hat. the territ.ory was no

Ionger meet.ing t.he int.ent because t.he original
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populat,ion of horses was either gone or dying out.

of old age and so there was no need to maintain

that on Lhe books anymore because it. wasnrL serving

its purpose.

O. Okay. I want to just. focus for a few

minut.es on your knowledge of Lhe fence issues that
were going on.

You indicate the t,here was a boundary

fence running along the Apache Indian Territ.ory and

the Forest Service?

A. Right.. Their reservat.ion land and the

National Forest. boundary fence.

O. Who owns the fence?

A. Our understanding is t,hat. the Apache

tribe claims ownership of the fence iLself.

O. And do you have any idea how long what.

the paramet.ers of t.his fence are? And an estimat.e

is fine.
A. A guess, it's probably at leasL 75 mil-es

1ong.

O. And based on what, yourve been told since

you were not with t.he Apache-Sitgreaves in 2002,

how much of that fence was burnt down?

A. I don't have an exact number, buL it's
got to be at least. 20 miles, just based on what.
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I rve seen f rom t.he f ire photos .

O. Do you know how long how much t,ime

passed before the fences was reconstructed?

A. When I got there it was about nine months

aft,er the fire and most of t,he fence had been

reconsLruct,ed already.

O. Did you have any conversations, after
joining the Apache-siLgreaves Forest, wit,h regard

Lo, Okay, t,he fence is reconstructed, but we have

horses stuck on this side of t.he fence? Do you

recall any conversat.ions with t,he Apaches with

regard to t,haL issue?

A. It would have been in 2004 and 2005 when

we became more aware of the numbers of horses t,hat

had come across. And as part of that conversaLion,

some of the folks in the Apache tribe said they

even observed horses jumping over the fence,

because t,here was good forage that was created by

t.he fire, it was very aLt.ract,ive t.o the horses.

And then other places they were coming through were

breaks in the f ence. BuL t.hat. the f irst. t,ime I
recollect was probably woul-d have been either
probably in t,he wint.er of 2004.

O. Let, me see if I can ask t.his without

making it too complicated.
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So the fire occurs in 'June of 2002. At,

whaL point after the fire did the Apaches at.t,empt

to round up the horses and we saw this infl-ux of

horses trapped on t.he Forest Service propert,y? Do

you have an idea of thaL?

A. I donrL have an exact. dat.e. The time

that I had the conversat,ion with the folks from the

tribe in the BIA was July of 2005. They had

indicat,ed that, when they started their fire

recl-amation work, it was probably the spring of

2003 t.hat they rounded up horses on t.heir side of

t.he fence because they were afraid t.he horses were

going to damage the rest,oration work. And most of

their resLoration work occurred in t.he 2003 year.

O. Why is it t,hat from, 1et's sdY, mid 2003

until very late 2OO4 or maybe early 2005 why did

so much time pass before Lhe horses the issue of

the number of horses got on your radar?

A. WeIl, we had a lot of ot.her bigger issues

after the fire. We had fire salvage of dead Lrees,

roads t.hat we had t.o reopen, a lot. of safet.y

concerns. We had a lawsuit on the fire salvage.

So although we were aware lhat we had horses/ they

just weren't the highest. priority init.ial1y.

O. You had stat.ed earlier you were able Lo
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work on and complete an Environmental- Impact

Statement, on trees?

A. On removing the dead trees.

O. What time frame was that?

A. We complet,ed the Environmental Impact

Statement it wouLd have been in 2004. I donrt,

remember t,he exact date. I thought it was early

summer 2004, but I don't, remember exactly.

O. Was that one of your firsL t.asks when you

came on board in 2003?

A. It had been started before I got there,

but, it. was an important task to bring t.hat to

completion.

O. So would you say it, t.ook well over a year

to complete?

A. Right, because during t,hat time we also

had the Lawsuit on the categorical exclusions t,hat

were done right after t,he fire on some of the

salvage, so that, ended up taking precedent for a

while.

O. Sure.

Based on your experience in working on

the Environmental Impact St,atemenL, what's

involved? What kind of things did you have to do?

A. I have to gat,her a l-ot of data on t,he

10

1- l_

L2

L3

l4

15

L6

L1

18

19

20

2t

22

23

24

25

Elaine Zieroth In Defense v. United States 912s12006

AZ LmGATTON SUPPORT (480)481-0649



Page 67

1

z

3

4

5

6

7

B

9

dif f erent. resources; vegetat.ion, soiI, waLer,

wildlif e. A loL of public invol-vement during

different. stages of it. And Lhen we have a Leam

that, does an analysis of that. dat.a and analyzes

several al-ternatives for action. And t.hey

generally t.ake at least, a year, someLimes several-

years.

O. In gathering t,he data t,haL you needed,

was there an acLual t,eam that. worked in the Forest

and gathered t,hat data for you or where did Lhe

data come from t,hat you relied on?

A. It, was mainly Forest Service employees

and we had a few contracL employees that wenL out

and gat.hered the information on the ground.

O. During that process, was there any

information provided to you wit,hin this impact,

sLatemenL done on the trees, removing the t,rees, of

how it, was being impact,ed by or how the horses were

impacting what you were trying to do with t.he

t.rees ?

A. I don'L recollecL any discussions of the

horses as part of that Process.

O. Do you recall any discussions whaLsoever

of, you know, Well, werre having trouble out. here

because werve got all- these horses and
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A. We did have some discussions when we met.

with a different team that was working on fire
rehabil itation .

O. Do you recall what those discussions

were?

A. During 2003 and 2004, we were ident.ifying

one of the highest. priority actions for
rehabilit,ating the Forest aft.er the fire. And

discussions we had with the t,eam working on t.hat

ident.ified Lhe horses as a concern, but early on we

didn't have any money to deal with t.hat. And we

had more immediate concerns of erosion and seeding

plants and t,hings.

O. The fire rehabilit,at,ion Leam/ were t,hey

t.asked with creating an impact statement as well or

what was t,heir t.ask?

A. They were supposed to come up with a

Iong-range plan f or rehabilit,ating the Forest. We

ran ouL of money so t.hey never complet.ed the p1an.

O. And do you recal-l what, t.he concerns with

the horses in t,hat fire rehabilitation team whaL

those concerns were?

A. There were several concerns. One concern

was that t.he horses were eating some of t.he plants

[hat. we had just re-seeded. So there was a concern
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t,hat the horses woul-d damage the grass, the trees

that were eit,her coming up nat.ural-ly or being

planted.

And that, a1so, we had excluded t.he

catLl-e that were permitted to graze on the National

Forest from going back out and gra zing until we

felt that. the Forest had regenerat,ed had

rehabilitated afLer the fire. We didn't have many

of our interior fences rebuilt that were burned by

the fire and so the permittees were concerned t.hat

t.hey were not all-owed to graze, but the horses were

grazing and pot.ent,ially damaging some of the planLs

t.hat they would need later t,o graze with the

cattle.

O. Was t.here any comment or discussion had

beLween the permitLees for grazing and what they

were wit.nessing with t,he horses kind of taking

over?

A. I believe thab t,here were, but that would

have been conducted bet,ween our range specialist,

like Kendell, and the permittees, and not

necessarily aL my level.

O. What is t,he current status of the fence,

t.o your knowledge, bet,ween the Apache land and the

Forest land?
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A. Irve looked at several sect.ions of t.he

fence and Lhe Apache tribe acLually did a complete

invent,ory of the f ence condition t,his summer. And

because they didn't remove a Lot, of the dead trees

along the f ence, t.hat many of those have blown down

after the fire and damaged the fence. And so we

have entered into an agreement, wit,h the t.ribe to
help eit,her cut. some of t,he dead trees or repair
damages t.o t.he f ence.

O. Which side of t,he fence have t.he trees

fallen from, the Apache side?

A. BoLh sides, but since t.he winds come from

their direct.ion, probably the majority from t,heir

side.

O. Is that different, from the agreement you

spoke about. earl-ier as far as managing the fence?

A. Correct. Correct. The agreement that we

have been t,rying Lo enter into f or years, which

would have been an MOU, would have been for
long-t.erm maintenance of that fence, plus t,he fence

t.hat borders t,he San Carlos Apache t.ribe, and allow

us to fix the fence if we see problems wit,h it..

And what werre doing now on the fence is just. a

one-time effort. to get it. in good shape and repair

any damage t.hat's been done L.o it..
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O. Considering t,hat you had many pressing

areas of concern aft.er t,he 2002 fire, why was it
that, t.he issue of t.he horses came to the forefront.

in 2005?

A. We had t,alked t.o our office in
Albuquerque about. the concern with the horses. And

in 2005 t,hey gave us some additional fire
rehabilit,at.ion money that they said we coul-d use to

gat,her up horses. And so we for the first. t.ime,

we had some money to deal wit,h the issue.

O. You indicat.ed t,hat the f ire
rehabilitation t.eam ran ouL of money and coul-dn't,

finish their t.ask as far as figuring out, again,

t.el-l me what. t.hey were tasked to do.

A. They were going t.o writ,e a long-Lerm plan

t.o plan some actions for taking care of any

problems that were created after the fire, and in
t.he 2004 budget we ran out, of money to complet.e

t,hat, plan. And t.hen it became we became aware

t.hat they would need more money t.han we would ever

be able to get for fire rehabilit.at.ion t,o implement

that pIan. And so we just. at t,hat point,, w€

j ust, didn' t f inish it. .

O. So when you were able to obtain furt.her

f unding, why was t,hat. f unding put towards removal
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of horses versus continuing Lhe long-term

management, plan?

A. Well-, Lhe estimates that we had for
implemenLing the long-range management plan I
believe at the time was $23 million. We knew we

just. werenrL going t.o geL t,hat kind of money t.wo or

three years af ter lhe f ire. And so at t,hat, point

we decided, What, are some of our highest priority

act,ions that. would do the most good. And when we

got some addit,ional- money in 2005 for fire

rehabilitat,ion, we just act,ed on those t.hings t,hat

we fe1t. were more immediate problems.

O. And, again, how it did come t,hat t,he

horses became t,he immediate issue?

A. At t,hat point we were just, more concerned

about t.he numbers of horses that people were

reporting and what we felt was damaged by t.he

horses graz:-ng on the Forest. And we had taken

care of some of the other priority items and so

t.his was sort of Lhe nexL priorit,y in Lhe list, to

deal wit,h.

O. At. one point you indicated that t.he

grazlng was actually restrict.ed for the cat,tle

A. Correct..

O. af t,er t,he f ire. AL what point were
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they all-owed back on the Forest to graze or are

they currently able to graze?

A. We have been abl-e to rebuild some of t.he

interior f ences, and so some of the permit,tees have

been able to go back on as of this year. Some have

not. where werre still in the process of rebuilding

the fences.

O. So did the rest.rictions on t,he grazLng

have more to do wit,h having proper boundary fencing

or did it. have to do with there being a t.ime period

to al-Iow regrowt.h?

A. It, was both. We were concerned that

without boundary f ences that t.hey woul-dn't be able

to cont.rol the movement of t.he cattle. But also in
our Forest plan it stat,es that. aft,er a fire, wo

need to evaluate the capabilit,y of t,he Forest of

t.he forage to be grazed again. And t.hey recommend,

you know, two or t.hree yearsr resL t,o allow the

grass to become strong enough to be grazed.

O. In rebuilding fences for grazitg,

purposes of grazrrrg and allowing the livest.ock back

onto t,he Forest lands, do the permittees are

t.hey required to participat,e f inancially in
rebuilding t.hose fences so they can use t.he land?

A. After a big event like a fire, that's a
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very expensive t,hing to go out and rebuild t.he

f ences. And it.'s beyond the cont,rol of the

permittees so we usually try to get fire
rehabilitation money to pay f or t,hat. And we are

rebuilding t,hose fences with contracLors based on

some of the fire rehab money. And in some small

areas the permit.tees are rebuilding them, but. t.he

majority of it's built by the Forest, Service.

O. Are those fences complete now?

A. Not. complete. Some of the contracLors

still haven't completed.

O. Was considerat.ion given Lo use the

funding thaL you received t,hat, was init,ially going

to go to removing the horses was it ever

considered to use that funding to help build fences

inst,ead and maybe even rest.rict, t,he flow of where

these horses were moving?

A. Well, w€ were doing both at the t.ime. So

we were spending some money on rebuilding the

fences and had set aside some money for the

gaLhering of the horses. We also had a Resource

Advisory Committee grant to help wit.h t.he gathering

of the horses. That was a $25,000 grant,. And so

that was money that. was separate from the fire
rehabilitation money.
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O. Was thaL the money that expired t,hat. you

ended up not, being able to use that money because

it, had to be used for a specific purpose?

A. The money that was from the fire
rehabil-itation fund expired at. the end of 2005.

The Resource Advisory Committee money didn't.

necessarily expire, but, we went. back to that

commit,tee and asked if we could move that money

over int.o fixing the border fence wit,h the tribe
insLead because we were under a rest.raining order

on gathering the horses, and t,hey said Lhat. they

didn't wanL to do t,hat . So we lost that money as

well.

O. And t.he money again that, initially had

been given t.hrough Lhe rehabilitat,ion, t,hat, money

was not reapportioned to somet,hing el-se?

A. We puL that, under a contract. I believe

it. was put into some addit.ional fence repairs at

that. Lime.

O. So you were able to use it.?

A. Right. .

O. Had there always been a f ence bet,ween t.he

Apache territory and t.he Forest Service land?

A. fL's been there for many decades. I
donrL know exactly how many decades.
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O. All right.. Going back to communications

t.hat you had with the Forest, Service or not, Lhe

Forest. Service with t.he Apaches, you stated t.hat

maybe it. was in early 2005 that you first began

communicating with t.hem maybe verbally about.

A. Right, .

O. they were going to remove Lhese

horses ?

What, is the earliesL daLe, if you could

just give me a month, that the discussions you

sLarted t,o have discussions with your sLaff , your

fol-ks, about, W€ need to now address the horses?

A. Probably the first discussions that

well, back up here. I know t.hat, t,he two district

rangers out t.here had brought up concerns that. they

were start.ing to see groups of horses probably l-at.e

in 2003. And then I had discussion with the team

that was doing the rehabilitation plan woul-d

have been the winter of 2003 to 2004 where we

st,arted t,alking about. some of the problems wit.h

having t,hat many horses roaming the Forest.

Does Lhat answer your question?

O. Yes. What were some of t,he problems?

A. Well, again, concerns that. they didn't

belong there, that t.hey were estray animals that
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werentL under permit. And under our regulat.ions

livest.ock that, are on t.he National Forest, need t,o

be permitted by a grazlng permit,.

And so these were animals t.hat, didn't
belong there and t,hey were using grass and we had

no way of cont,rolling where t,hey were grazing. And

they could pot.ent,ial1y damage the range, especially

where we had new grass growing up after the fire.

O. Were there any oLher concerns?

A. Again, concerns that. t.he legit.imate

livest.ock permits use t.hat. had catLIe permit,s were

not allowed to go back and graze. And t.hat. the

forage that we had was al-locat,ed eit,her to wildlife
or to t,he permit.ted cattle. And that. Lhe f orage

used by the horses was compet.ing wit.h t.hose

interesLs.

O. Did you have any safet,y issues?

A. Event.ually there were some safet.y j-ssues.

Not initially, but since well, probably more in
2005 some of those horses st.arLed moving nort.h and

they were get.t.ing int,o Pinet,op and Lakeside. There

have been a couple of vehicle accidents that. were

cont,ributed t,o the feral horses get,ting out on the

highway. Had some calls from the golf course at

Pinetop t.hat they were doing a lot of damage out
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t.here. So there werer /ou know, concerns t,hat. t.hey

were now gett.ing into more populated areas and

creat,ing some conf licts.

O. In your experience working in the Forest,

have you al-so had experience with report.s from the

public of elk or deer being near the roads or

A. Sure .

O. migrating to human populated

A. Common problem area as welL, but those

are nat,ive animals that belong on the Forest and so

we have to find ways of adapting to that,.

O. Tell me the process Lhen from the time

t.haL you determined this is something we need to

address. What did you do? What did you go

t.hrough?

A. Aft,er werve had discussions wit.h t.he

rehabilitation team about some of our priorities,

afLer we were able to fund some of t.he initial
priorities, like erosion control- and fixing fences,

then it. appeared that dealing with t,he horses

before they became est.ablished and started

reproducing was a high priorit.y. And we request,ed

some addit.ional rehabilitatj-on money in 2005

specifically to deal with gathering up the horses.

And, again, w€ had discussions with our
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office in Al-buquerque about, t,he procedures for
impounding estray animals. And then notified the

t.ribe and notified the StaLe Depart,ment, of

Agriculture t.hat we had int.ent.ions t,o impound

estray livestock.

O. Woul-d any of those discussions primarily
wit.h your supervisors in Albuquerque would t.hat

have been documented somehow?

A I t,hink you have a few e-mails going back

either from some of the sub-staff orand forth,
myself.

I dontt. I didn't specifically have any

documentat.ion. That is more calling on t.he phone

and asking what. our procedures are. We were also

doing a cat,t,le impoundment and so we had more

formal- discussions about, t,he estray livest.ock

requirement.s and regulations through that.. So we

were using t.he same information that we were wit.h

t.he cattle impoundmenL.

O. What was going on with the cat,t,le?

A. We had a permit.t.ee out of the Cl-ifton

district that, was grazing cows wit.hout. a permit..

And so at, some point, we had t,o not,ify t.hem and

impound the cows and have the st.at.e help us take

t.hem to auction.
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O. So it. was a similar process as far as

rounding them up and taking them off Lhe Forest.

Iand?

A. It was t,he same regulations for
impounding of estray livest,ock.

O. Was this occurring at. the same t,ime Lhat.

you were dealing wit,h the horses?

A. Yeah, planning of t.he process was about,

the same time.

O. When did t.he removal- of Lhe esbray cat.t.le

occur?

A. Let.rs see. We complet,ed thaL last, fall.
So it. would have been almost a year ago.

O. Would the two projects have been

completed together?

A. No. Theyrve been separat,e because of the

dist,ance involved.

O. Okay. Would you have used any of the

same resources as far as vendors or contractors?

A. We actual-ly were looking for different
contractors to impound the horses because therers

some different. t,echniques t,here, and so it, was a

separate contract. by separat,e different. bidders

on the t,wo.

O. Did you have separate funding for each
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prol ect. ?

A. We did.

O. Most of t,he document.ation in my review of

t.he administ.rat.ive record when it. comes to the

actual removal plan seems to have occurred in the

June 2005 time frame throughout the summer.

A. Right,. That's where we had the formal

notif icat,ions of impoundment,.

O. To your knowledge, is there any

documentation prior to ,June of 2005 t,hat would have

recorded t.he decision-making process leading up to

that bid process?

A. Not.hing comes to mind right now.

O. Were there any meetings t.hat woul-d have

occurred bet,ween you and your staff or others wit.h

regard to planning the planning stages of t.he

removal- bid?

A. We did. We did have Lwo meetings where

the two district rangers involved and their range

staff and I discussed t,he procedures for
notification for impoundmenL, for soliciting
conLract.ors. We al-so discussed funding sources.

And one of t,he districts submitt.ed a grant

application t,hrough t.he Resource Advisory Committee

to get some addit.ional- funding. So we had at least.
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a couple of meetings where we discussed how we were

going to do this.

O. Would those meet,ings have been

documented?

A. We didn't t,ake any not,es or minutes.

O. Do you have any recoll-ection of who would

have been at, Lhose meetings?

A. f know that. Kate Klein and Ed Collins,
the two dist.rict, rangers, were involved. Kendell

Hughes and Randall Chavez were the range

specialists invol-ved. And I believe that we also

involved t,he law enforcement of f icer, who's now

retired. We had a l-ot retirement,s. But Tom

Lister, f believe, was t.he law enforcement of f icer
we were working with at the t,ime.

O. Tell me his name again?

A. Tom Lister out of Payson.

O. That. name sounds familiar for some

reason.

A. Yeah. Hers retired now, but he was

advising us as far as the regulat.ions and the

procedures, Loo.

O. Okay. And what, is t.he reason t.hat. no

minutes were kept of these meetings?

A. We don't document all of our meet.ings.
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O. fs there any requirement that you take

not.es of decisions t,hat are being made?

A. Well, again, w€ were just t,alking about,

you know/ procedures wetre going t,o f ol_low, but,

t,here's no requirement t,hat we document.

O. And prior to the 2005 t.ime frame, dffi I
correct in, I guess, shortening, the reason t.hat.

the horses were not, addressed were because of

competing priorities after the fire?
A. Correct , not having enough money and

having other higher priorit.ies to deal wit.h.

O. Was there concern ever expressed early on

that,, These horses are here, theyrre going Lo

st,art.r /ou know, reproducing, werre going t.o have

more horses to deal wit,h down Lhe line, w€ should

address this now and get t,hese horses back over t,o

the Apaches?

A. We had t.hose discussions. But., again, w€

had many import.ant concerns after the fire and it.
just didn't. come out. quite as high in the

priorities.

O. Are you current,ly working on a 2006

Forest revision plan?

A. We just st,arted our Forest plan revision
process. ftrs a three-year process.
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1 O. How does that rel-ate t,o t,he managemenL,

2 plan t,hat, you indicated earlier t,hat you start.ed in
3 August of 2006, looking at t.he horse issue?

4 A. In our Forest, plan revision we will
5 acknowledge that management, plan and discuss any of
6 t.he implications for the t,en-year management of t.he

7 Forest, that would be documented in Lhat plan

B revision.

9 O. Is there a t,ime frame then that the horse

10 plan needs to be reviewed so that. it can be

1l- incorporated int.o t.his Forest overall Forest

L2 plan?

13 A. The Forest. planning process is going t.o

1,4 take three years, and we ant,icipate t,hat. t,he

l-5 management plan will be complet.ed well before t,he

1,6 end of t,hat planning process.

1,7 O. So you'd have all the information you

i-8 need?

1,9 A. We should have all t,he informat.ion.

20 O. Tell- ffi€, if you can, the steps t,hat are

2L going Lo be taken with t.his horse management. plan

22 that. yourre working on.

23 A. Well, the first. step is to have t.he Leam

24 meet, and t.a1k about. some of the t.he scope of t.he

25 analysis of the things Lhat they're going to be
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gathering inf ormation on or dat,a on. And t,hen they

would ask f or public comment. And t,hat will be in
the newspaper. It will be sent out. to anyone

that's expressed int.erest in Lhe horses, including
t.he Plaint.iffs, since they have letters on file.
And t.hen we would gather the public comment,s and

use those as issues to also help us design

alternatives. And the management plan and t.he

environmental document would go in a paralIel
process.

So t.he environmental document would

analyze dif f erent. alt,ernat,ives f or management. And

then when one alternative was select,ed, that would

be document.ed in the management, plan. That, would

also have additional implementation informat.ion and

mit.igation.

O. Then along those lines, is it, it,
sounds almost like it.'s an Environmental Impact.

Statement. Is t,hat, similar to what. is being done

now?

A. We havenrt determined what environment.al

document. Iikely would be an environment.al

assessment.

O. An assessmenL, which you said is Lhe

l-esser of the two?
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l- A. Right. ILts sort. of a mid-range document.

2 to document the environment,al ef f ect.s. But as part
3 of the analysis we would make that det.ermination of
4 t,he proper document.

5 O. So it,'s possible you could get to a point,

6 in the analysis and say we need t.o do a full-blown
7 Environmental- fmpact Stat.ement,?

8 A. Possible, depending on t.he issues t.hat

9 are raised and t.he signif icance of t.hose issues.

10 O. What are some of the as far as the

1l- Forest plan it,self , the larger three-year plan that
12 yourre looking dL, what are some of the competing

13 int,eresLs that you have to address?

L4 A. This is a revision of an exist.ing plan,

15 so it.'s not. a whole new p1an. And right now werre

L6 just, finishing up our public meet.ings where werre

L7 trying t,o det,ermine those t,hings that we need to
18 focus in on. And so t.herers things like mot.orized

1-9 access where it's appropriat.e t.o drive mot.orized

20 vehicles on the Forest. We will look at grazing

2L suitability. A variet,y of different environmental

22 issues.

23 O. And, again, I'ilI being a little redundant.,

24 but I want to make sure that I'm clear. The wild
25 horses or the wild horse issue will t.hen somehow
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fold int,o that. three-year plan, ds far as the

information you geL from t.he assessment of Lhe

horses will impact your larger three-year plan as

far as the information?

A. Right. We'11 at l-easL acknowledge that
t.here's a management plan and what. that means as

far as the t.en-year managemenL of Lhe Forest. as a

whole.

O. Under the management plan for the horses,

are you addressing t,he Act now?

A. Right. In the Wild Horse Management Plan

therets some direct,ion in t,he Act itself , as far as

some of the t.hings you would need to analyze, ds

far as herd object.ives. And there's a series of

things t,he AcL specifies that, you woul-d need to put

into Lhe management. plan.

O. To conduct t.he plan, the management. plan,

does that require addit.ional funding?

A. It. does.

O. Have you been able to obtain t,he fundinq

you need?

A. We have requested that in our 2007

budget, but we don'L have a final budget, yet so we

don't know if werre going to get it.

O" Have you been able tc approach any of the
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Pl-aint,iffs with regard to assist,ing wit.h funding?

A. We have noL asked for assistance.

O. And as part of Lhat management, plan t,here

will be a public comment period?

A. Correct, .

O. And you assume t.hat it will be somewhat.

less than three years t.o get t.hrough with t.hat

management plan?

A. Right.. We our goal is t.o complete the

management plan, the environmental- document, wit.hin

L2 months. ft's going to be somewhat. dependent. on

funding and staff.

O. As part, of t,hat management plan, will a

census be conducted of the horses that, are

current,ly on the Forest, land?

A. I don'L, anticipate a complet.e census of

the whol-e Forest. There woul-d be some inf ormation

gathered in and near t,he Heber Horse Territ.ory, but

not across the whole Forest necessarily.

O. And does that, have to do with funding?

A. Correct,. Werve got a two-million-acre

forest so and t,he horse t,erritory is l-4,000

acres. So we wou]d f ocus our ef f orts in and around

the horse territ.ory.

O. Let.' s Lake a look at the administrat.ive
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As far as public comment. goes with regard

to Lhe management plan, does that happen at. a

couple of different junctures within t.he plan? Do

you open it up for comment t.o just., what, 9et
peoplers opinions who are interested in what,'s

happening with the horses?

A. Right,. The initial public involvement

would be to ask two things. One is any comment.s

t.hat. you have on the management, of Lhe horse

t.errit.ory. And t,he second would be whether the

person comment.ing would like Lo stay involved in
the process. And if they request to st,ay involved

with the process or make a comment,, they would be

retained on a mailing list,. And so t.hen t.hey would

geL a copy of the draft environmental- document when

it. was ready and t.hey could make a comment on t.hat

and review it. And t,hen they also have appeal

rights when t.he decision is made.

O. As far as proposed action, whatever may

come of it?
A. Right

O. So anyone who want.s to be involved in
that process has the abilit,y t.o become involved?

A. Sure. Correct..
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1 O. Would it be your opinion t.hen, based on

2 t.he fact that, in 2005 you didn't believe t.he Act,

3 applied, that. there would be any obligat.ion to also

4 do any kind of Environmental_ Impact, Stat.ement under

5 NEPA?

6 MR. PATRICK: Objection, form and

7 f oundat,ion. Go ahead.

B A. At the time I made the decision t.o gat,her

9 the horses this was a gathering of the estray
10 livestock, which is a law enforcement action, which

11 does noL require a NEPA decision r was not aware

L2 of a Heber Wild Horse Territory at that. time.

1-3 O. (BY MS. BROUCEK) Okay. If you had known

L4 that, you had a wild horse t,erritory t.hat was

15 protected, and the decision was made, would you

1,6 and, again, this is hypothetical woul_d it, be

17 fair t,o say that. some sort of environment.al stud.y

18 would have been required t,o make t,he decision t.o
L9 remove that, many horses?

20 MR. PATRICK: Object.ion to form and

21, foundat,ion. Go ahead.

22 A. It.'s speculation. I don't, know because I
23 would have to go back and analyze t.he issues at

24 t.hat t.ime. I wasnrL aware of it. so it' s mere

25 speculat.ion.
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O. (BY MS. BROUCEK) Do you have any direct,
personal knowledge of whether or not any of t.he

horses current,ly located on t.he Forest lands are

branded or marked in any way to show ownership?

A. I don't have any personaL knowledge.

O. Have you been on t,he Forest. to t.ake a

Iook, see whors there?

A. f 've seen some of t.he horses, but from a
dist.ance. So I haven't been close enough to tell-
if there's any brand or mark on t.hem.

O. Have you had anyone communicate Lo you,

verbally or Lhrough a writ.ten document, t.hat they

have seen any kind of marking, brandirg, notching

on these horses currently located on the Forest,?

A. f rve had some verbal communicat.ion with
private individuals, citizens t.hat were out on t,he

Forest, that said that, init,ially t.hey had seen

shoes on a few horses. That, horses came right. up

to them that seemed to be f airly t,ame.

And just, discussing the issue wit.h the

Stat,e Depart.ment. of Agricu1t.ure, they said that. in
Arizona not that many people brand horses. And

t.hat, a lot of the Apache marks that t.hey use aren, t
visible unt.il you get fairly close to the animal .

O. Dld they indicat.e where t,hey put t.heir
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mark?

A. Sometj-mes an ear notching. Sometimes

it.'s a mark just, under the main they gave us,

actually, a book that shows or a Xerox of some

papers that shows they have different ways that,

they tend Lo mark t,hem. But. some of t.hem arenrt as

visible ds, 1ike, a chemical brand.

O. But to do that you'd have to be pret.ty

close to t,he horse?

A. That's my underst,anding.

O. Do you know whether or not as part of t.he

management, plan if one of the al-t,ernatives is Lo

gather horses again and reduce or el-iminate

numbers, how any recommendat ion on how they go

about ident,ifying whether t.hese animals belong to

anyone?

A. Again, if we gat,her horses, t.he St.at.e

Department of Agriculture would be involved because

t.hey have the legal jurisdicLion for est,ablishing

the ownership. Again, Lhe tribal rangeland

specialist.s have volunteered to come over and

assist them with identifying any marks t.hat. are

tribal brands that the st.ate doesn't, necessarily

recognize. And t.hat. was the process we had planned

Lo use / use t,he st.ate and the tribe to help
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1 identify marked animal-s.

2 O. And how will that int.erplay wit,h Lhe Act

3 as far as potent.ial for any wild horses that may be

4 remaining within this population?

5 A. I don't. know Lhat we have gott.en that far
6 in the management plan yet t.o have a plan f or t,hat..

7 MS. BROUCEK: Okay. That,'s all frve got

B right, now. Been helpful. Thank you.

9 MR. PATRICK: I have no quest,ions.

10 You have an opportunit,y to review a

11- transcribed version of your test,imony here today to
12 ensure t.hat. the tape recorder worked properly, or

13 you can assume t,hat they do a professional job and

L4 do what, is cal-led a waive signature.

15 THE WITNESS: Okay.

L6 MR. PATRICK: I t,hink under the

L7 circumst,ances, w€ probably ought. to read and sign.

18 THE WITNESS: Okay. Does that come later
L9 or

20 MR. PATRICK: Yes.

2L THE WITNESS: Because some of t.hem are

22 technical terms t.hat may have been

23 MR. PATRICK: ff you can provide that Lo

24 ffi€, t,hen Ir11 mail it to t,he wit.ness.

25 (The deposition concl-uded at I: O7 p .m. )
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STATE OF ARIZONA
Db.

COTINTY OF MARICOPA

1-0

BE IT KNOWN t.hat the foregoing deposition
was taken before me, Kerry Fremerman, a Certified
Court Report.er, CCR No. 50754, Stat,e of Arizona;
t.hat, the wit.ness before t,est,ifying was duly sworn

by me t,o testify Lo the whole truth; that t.he

questions propounded by to the wit.ness and the
answers of t,he witness thereto were reduced to
t,ypewriting under my direction; that t.he wit.ness

elect,ed to read and sign the deposition transcript;
that. the foregoing 94 pages constit.ut,e a true and

accurate t,ranscript. of all proceedings had upon t.he

taking of said deposition, all done to t.he best of
my skill and ability.

I FURTHER CERTIFY t.hat. I am in no way

related to nor employed by any of the part.ies

heret.o, nor am I in any way int.erested in t,he

out.come hereof .

DATED at Chandler, Arizona, this 10t.h day

of October 2006.
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Case No. CV-05-2754-PHX-FJM
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BURROS, a non-profit
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THE DEPOSMON OF KENDELL L. HUGHES

was taken on October 5,2006, commencing at 10:32 a.m., at Two
Nofth Central Avenue, Suite 2000, phoenix, Arizona, before
JODIE GUHR, a Certified Repofter in and for the State of
Arizona.

COUNSEL APPEARING
For the Plaintiffs:

BRYAN CAVE, LLP
By Ms. Maribeth M. Klein and Ms. Christine E. Broucek
Two North Central Avenue, Suite 2200
Phoenix, Arizona 85004

For the Defendant:

UNITED STATES ATTORNEY'S OFFICE
By Mr. Richard G. Patrick
40 North Central Avenue, Suite 1200
Phoenix, Arizona 85004
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KENDELL L, HUGHES,

having been first duly sworn by the Certified Reporter to tell
the truth, the whole truth and nothing but the truth,
testified as follows:

Q. (BY MS. KLEIN) My name is Maribeth Klein. I'm
representing the plaintiffs, In Defense of Animals, the
Society for the Protection of Mustangs and Burros,
Dr. Patricia Haight and Richard potts.

Have you ever had your deposition taken before?
A. No, ma'am,

Q. Okay. Well, it's fairly a painless process. I'm
going to be asking you a series of questions. Just do the
best to your ability to answer the questions based on your own
personal knowledge. There's no need to speculate or guess.

You understand that you've just been sworn in by the
court repofter and that you are under oath so your testimony
is treated as if it was in a couft of law? Do you understand
that?

A. Yeah.

Q. Okay. If, at any time, you don't understand the
question, if you would like it rephrased or you would like me
to clarify it, just let me know and I'd be happy to do that.
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A. Okay.

a, And because the couft reporter is transcribing your
testimony today, I'll need you to give yes and no answers.
It's hard for her to take down uh-huhs and huh-uhs and things
of that sort, or shakes and nods of the head. I will also do
my best not to interrupt you or speak over the top of you, and
I would ask that you do the samejust for her sake.

If, at any time, you need a break, just let me know.
We're happy to stop if you need water or anything like that.

Are you on any medication that would prevent you from
testifying clearly today?

A. No.

a. Do you have any medical condition that would prevent
you from testifying today?

A. No.

a. Okay. And just for the record, U.S. Attorney Richard
Patrick is your counsel? Is that correct?

A. Yeah.

a, Okay.

A. Yes.

Q. Are you originally from Arizona, Mr. Hughes?
A. No.

a. Where are you from?
A. I was raised in Missouri.

a. Okay. When did you arrive in Arizona?

AZ LmGATION SUPPORT (480)481-0649
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A. Probably in '91.

a. Okay. About that time?
Can you just briefly describe your educational

Page 6

background for me? Where did you go to high school? What
kind of higher education have you had?

A. I went to high school at California Rl, which is a
little town in Missouri.

a. Okay.

A. California, Missouri. I went to college at Lincoln
University, which is in Jefferson City, Missouri. Graduated
in '92. Bachelor in science.-Majored in agriculture.

a. withyourmajorina@
specific emphasis in forest management?

A. It was I resources.

a. Okay. So you in 1992, and you said you
came out here in approximately !gg!,'92, some point at that
time?

A. Yeah. I worked on a co-op. So --

a. Oh, okay. And who was your co-op with?
A. Forest Service.

a. Okay. What did you do when you were at co_op?
A. Worked in range ma.nagement --
a. Okay.

A. -- a!.Srylngervi!9-Ranget liSlrict, which is on the
Apache-Sitgreaves.

Page 7
a. And after you finished your college degree, then did

you start full-time with the Forest Service?
A. Yeah.

a. And what position -
A. Yes.

a. -- did you hold?
A. Range management specialist. i think it was range

conservationist at the time, but it,s basically the same.
a. Okay. And what does a range conservationist or range

management person do for the Forest Service?
A. We administer grazing permits.

a. okay.
A. We deal mainly a lot with the understory vegetation

on the forest, like grasses and the non-tree stulf.
a. Okay. Is there anything else that falls within the

duties of range management?
A. Right now? What i have right now or --
a. Let's talk about in the past, and then we,ll talk

about your --

A. Mainly that was in the past, was when it -
a. Okay.

A. -- dealt with.

a. And how long did you hold that position?
A. The position?

a. In range management or range conversation.
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A. Oh. I'm still in range conservation --
Q. Okay.

A. - right now. So, since it started.

Q. Okay. Do you have the same tifle or have you
switched different levels within the Forest Service?

A. Yeah, different levels.

Q. Okay.

A. Started out as a GS5.

Q. Okay.

A. GS7, then a GS9, and I'm currently a GSl1 range
management specialist, range staff on the Black Mesa

Q. As a GS5, were your duties similar to what your
duties were as a GS7? I'm trying just to understand, as you
progressed through your career, how your duties have changed,
if they have.

A. Yeah. As a GS5, typically you're 3n introductory to
the Forest Service.

a. Uh-huh.

A. And so, you have your basic college skills, so you
take them out on the ground. As you move up the GS levels,
you added more duties on to your -- such as grazing permit
administration, range analysis, different - different _-

different levels of management,

Q. Okay. Do you have any specialized education or

Page B
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Page 9
ceftification or training in resource management other than
your undergraduate degree?

A. Meaning a major?

Q. Just any kind of training. Is there any kind of
ceftification that you can have? Have you completed ceftain
training programs, either within the Forest Service?

A. Completed a noxious weed, herbicide spraying.
Doesn't really deal with this.

Q. Okay.

A. But --

a. Have you had any specialized training in management
of wildlife populations?

A. No.

a. Anything to do -- any specialized training with wild
horses?

A. No.

a. Okay. And when you stafted with the Forest Service,
were you always with the Black Mesa District?

A. Well, as I mentioned earlier, I started at the
Springerville Ranger District.

a. okay,
A, And then when I finished my co-op, they put me at

the -- or, I moved to the Heber Ranger District. In, I
believe, '96, the Heber Ranger District combined with the
Chevelon Ranger District.
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a. Okay.

A. And so, it was called the Heber-Chevelon or
Chevelon-Heber District for a while. And then we combined
names, or we renamed the district to Black Mesa Ranger
District.

a. Okay.

A. So, it progressed from the Heber to Chevelon_Heber
and then the Black Mesa District.

a. Okay.

A. And all of those are, I guess, one district now.
Q. The Heber, the Chevron --
A. Chevelon.

a. -- Chevelon and the Black -- was there originally a
Black Mesa?

A. No.

a. So those two --
A. Yeah, Correct.

a. - Heber and Chevelon, became Black Mesa?
Can you describe the location of the Black Mesa

District for me? And we can refer to the map if that helps
you. I just need to get a sense of where you work.

A. The Black Mesa on the east side is bounded by Clay
Springs, It's a small community. The west side is bounded by
Leonard Canyon. The south side is bounded by the FortApache
Indian Reservation, and the north side just runs north of

Page 11
Heber-Overgaard, Clay Springs, Forest Lakes. I don't know.
It varies on mileage, but --

a, Okay.

A. -- it's north of there probably five to 10 miles,
depending on where you're at.

a. What is the approximate size of the area?
A. Our district is about, I b'elieve, 650,000 acres.
Q. Who do you repoft to?
A. Kate Klein is my direct supervisor.

a. Okay. And do you know what her title is or what she
does?

A. She is a district ranger for the Black Mesa Ranger
District.

Q. And, we talked a litfle bit about your job
responsibilities, administering grazing permits. We talked a
little bit about understory permits, if I understand you
correctly.

A. Understoryvegetation.

a. Understoryvegetation.
Is there anything else that falls within your

responsibilities?

A. Oh, the major things are noxious weeds, watershed and
soils on the district.

Q. On a daily basis, do you have any soft of management
responsibility for the horses that might be in the Black Mesa

101s12006
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A. Under the management of the -- could you repeat that?
Q. I can repeat the question.

Do you have any responsibility for management of the
horses that might be in the Black Mesa District?

A. Yeah. Most of the -- anything dealing with that
would fall under my shop.

Q. Okay. As paft of your job responsibilities, have you
ever had to respond to a Freedom of Information Act request?

A. Yes,

Q. And what sort of requests have they been? Have there
been many? I can rephrase that if --

A. Yes.

a. Let's start over.

With respect to the presence of wild and free roaming
horses or other horses within the Black Mesa District or the
Heber Territory, have you ever had to respond to a Freedom of
Information Act request with respect to those horses?

A. Not that I'm aware of.

Q. okay.

A. Me personally, I haven,t.

Q. Okay. That's fine.
What is your understanding of the meaning of a wild,

free roaming horse?

MR. PATRICK: I'm going to object to form and

20
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District, if there are any?
Page 12

a. (BY MS. KLEIN) you can go ahead and answer the
question.

A. Could you repeat it?

a. Sure. In this litigation, wild and free roaming
horses are at issue.

What do you understand the definition of wild and
free roaming horses to be?

A. I guess a wild horse would be something that legally
was established, you know. The territories were established
in, you know, the '70s.

a. Okay.

A. And anything from there were -- that would be the
basis of a wild horse, I guess. That would be my response.

a. Do you mean to say that if the horse was present or
the heritage of the horse was present since the 1970s, that
then it would be considered a wild and free roaming horse?

A. Not necessarily. I would -- there's -- I think
there's a distinction between feral horses and wild and free
roaming horses.

a, Okay. What do you understand that distinction to be?
A. A feral horse would be a horse owned by someone __

a. Okay.

A. -- that was set loose or not taken care of anymore.
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Go ahead.
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Page 14

a. And do you make a distinction between a feral horse
and what is a stray horse or are those the same, in your mind?

A. I guess I'd have to be even more specific on the
question. I mean --

a. I'll give you just a little background.
A. Okay.

a. There are four terms that frequently come up. One is
wild and free roaming horses, one is feral, one is a stray
horse and the other is a trespass horse. And I'm just trying
to understand, from your perspective, as a member of the
Forest Service, when you use those terms, do you -- you
know -- do you make a distinction in the terms? What
distinction is that? So, I'm not looking, necessarily, for
the proper legal answer. I'm just looking for -- to
understand, when you talk about those terms, what does that
mean?

A. You could probably lump, as a general rule, three of
those, the stray, the feral and the trespass, I believe.

a. Okay. And are you familiar with the Heber Wild Horse
Territory? Am I saying that correctly? Is it Heber or
Herber?

A. Heber.

a. Heber?

A. Yes. Yes.

a. And can you describe what the Heber Wild Horse

Page 15
Territory is?

A. It's designated there on the map that I brought. It
was established in, you know, like I said, the '70s, I
believe.

a. Okay. Do you know the general size, location, of the
territory?

A. Yes.

a. Can you describe that for me?
A. Well, this - this portion of it is bounded by State

Highway 260, From here it's the 300 Road, what we call Forest
Road 300, to about Gentry lookout.

a. Okay.

A. Then we go kind of noftheast to the private land, go
east from there, and then mainly nofth up - back up to town,
the town of Heber.

a, Do you know, roughly, how many acres that is?

A. Originally, in some of the documents I've seen,
14,000 acres.

a. Okay. And is the Heber Wild Horse Territory, is it
within the Black Mesa District? Does it abut the Black Mesa
District? Where is it in relation to the Black Mesa District?

A. It sits on the southern - kind of the southern
central part of it.

a. Okay. Have you ever seen any horses in the Heber
Territory? And I'll use the term Heber Territory and Heber
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Wild Horse Territory interchangeably.

Have you ever seen any horses in the Heber Territory?
A. Could you be specific on the day? I mean, are you --

have I ever seen a horse in there?

a. Yes.

A. Yes.

Q. And what's the earliest date that you remember seeing
horses in the Heber Territory?

A. I'm going to say 2005 or six.

Q. Okay, And approximately how many horses did you see?
A. I'm going to say two or three.

Q. And since that time when you first saw the horses,
have you -- since that time, have you seen more horses or the
same horses? Have you gone back and seen horses in that
territory?

A. No.

Q. So since the first time that you've --

A. Have I seen any more horses?

a, Yes.

A. More than two or three? No.

a, Okay. I'm not expecting you to know if they're the

23

24

25

same two or --

A. Yeah.

a. - the same three.
A. Okay.

Q. Okay. I want to talk a little bit about the boundary
fence for the Heber Territory.

Can you describe the boundary fence's location for
the Heber Territory prior to the 2002 Rodeo-Chediski Fire?

A. Boundary fence for the territory?

a. For the Heber Territory.
A. Of course, this is the state highway, and the

right-of-way is fenced all the way along here.

Q. Okay.

A. There is no fence along this boundary, along the -
the rest of the boundary is not fenced except for private
land. There are fences within the territory, but --

Q. So, just for the purpose of the record - just for
purposes of the record, so this is the -- which way is north?
The western -- the western edge of HeberTerritory is bounded
by a fence that runs along the highway, correct?

A. Correct.

Q. And then when we get towards the southwestern
portion, going from highway: can you tell me what highway
that is?

A. This is Highway 260.

a, Highway 260, starting at that, in the intersection of

- at the intersection - let me rephrase that.
Starting at Highway 280, at the southwestern edge of

the Heber Territory, is there a fence at that portion?

1

2

3

4

5

6

7

8

9

10

11

L2

13

L4

15

16

L7

18

19

20

2L

22

23

24

25

Page t7

AZ LmGATION SUPPORT (480)481-0649

5 (Pages 74 to 17)



Kendall Hughes In Defense v. United States

1

2

3

4

5

6

7

B

9

10

11

L2

13

t4
15

Page 18A. Right here?

MR. PATRICK: Let me - wait a minute. Let me object
to fornr and foundation.

I don't think we have a Highway 280 here anywhere.
THE WITNESS: yeah.

a. (BY MS. KLEIN) Okay. Which highway is __

A. Highway 260,

a, Highway 260. Thank you.
At the southwest edge of the Heber Territory along

Highway 260, is there a fence of some sort that would then
proceed basically in a southern direction?

A. Not that encloses the territory.
a. Okay. And then as we continue around the territory,

going from the southwest to the southeast and moving north, is
there any fence along this boundary?

A. There may be some along this private land.

a. Okay. And then as we come up to the tribal land *
A. That's -
Q. Am I in the right spot? Let me have you describe, as

we go towards the northeastern section of the territory, what
the -- what the Heber Territory abuts and whether or not
there's a fence.

A. You want to know what the Heber Territory abuts?
a, Well, as I understood what - what you told me is

that there might be a fence here, along --

Page 19
A. Along private land next to Heber-Overgaard.

Q. All right. And this is private land, not tribal
land?

A. That's correct.

Q. Okay. And where is the - this is just, you know, to
help me understand as we're going through this - where is the
tribal land adjacent to the Heber Territory?

A. There's none adjacent to the territory.
Q. Okay. Does it intersect at any point?
A. No.

Q. Is there a fence between tribal land and Heber
Territory along the boundary?

A. Along the boundary of what?

Q, Of the Heber Territory. Let's start -- let's not go
back there. Let's start over.

So, as I'm understanding, just, was there a fence
prior to the Rodeo-Chediski Fire that was in place? And, we
have along Highway 260,

Was there any other fence that was in ilace aside
from what you have mentioned in the south -- well, it's more
eastern, mid to eastern boundary with some private land?

A. Was there any fences in place -- could you - I
guess, could you --

Q. Well, I don't -
A. On the district or what? A boundary or what? I,m
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a. We'll move on, and I will figure out a better way to
ask --

A. Allright,

a. Okay. Let's try this again.

I'm going to take a break, and I'm going to figure
out how to articulate to you what -- the question that I'm
asking, and then we'll -

A. Sure.

a, - we'll start in a few minutes.
MR. PATRICK: Sounds good.
(Recessed, 10:56 a.m. until 11:00 a.m.)

a. (BY MS. KLEIN) Let's try this again.
I want to ask you about the boundary fence between

the Black Mesa District and the tribal lands. Okay?
A. Okay.

Q. And I would like to know the condition of the
boundary fence between the Black Mesa District and the tribal
lands prior to the Rodeo-Chediski Fire in 2002, if you are
aware.

A. The basic condition of the fence, as I recall, was,
in most areas, a satisfactory - or, in pretty good shape.

Q. And whah do you mean when you say satisfactory or
pretty good shape? Do you mean there were no breaks in the
fence? Do you mean that it did not need repair? What do you
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not sure what --
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mean by that?
A. Just that the overall condition of the fence, I

thought, was in decent shape, enough to -- it was in decent
shape.

Q. Okay. Do you know the approximate length of the
fence?

A. Not off the top of my head.

Q. All right, Do you know who constructed the fence?
A. No. No.

Q. And what material was the fence constructed op
A. Pre fire?

O. Pre fire.
A. There were -- it was barbed wire. There was some

steel posts and some wooden posts.

a. Were there any gates along the fence?
A. Yes.

Q. And were those simply strings of wire with plastic
handles? Were they more formidable gates? What were the
gates like?

A. I think - I believe there were Texas-style gates,
and a -- there might have been some other style of gates,
but -

Q. And what's a Texas-style gate?

A. I would consider -- well, I guess my definition of a
Texas-style gate would be wooden posts or a post on each end
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with wire, barbed wire or --

a. Okay.

A. -- some kind of a wire stretched between them.
a. okay.
A. Not with a plastic handle, though. I'm not familiar

with the --

a. Okay. And who was responsible for maintaining or
repairing the boundary fence prior to the fire?

A. Who officially was responsible? I don't know.

a. Do you know, was there somebody that unofficially
took care of the fence?

A. I know our permittees who ran cattle down there took
care of it.

a. And are you aware of any maintenance or repair
schedule for the fence?

A. Do you mean a formal document that would --

a. Either formally or informally.
A. No.

a. Okay. And you mentioned that, in your opinion, the
boundary fence was in satisfactory or pretty good shape.

What's the basis for that opinion?
A. Could you be more definite on what you mean by basis

Have you personally observed the fence?
Yes.

I Q. Prior to the fire? 
Page 23

2 A. Yes.

3 Q. And did you inspect the full length of the fence?
4 A. No.

5 Q. So is your - would it be correct to say that your
6 observation is based on a view of the fence at the time you
7 happened to be in a specific area?
B A. Yeah.

9 Q. Okay. And were you typically in multiple areas along
10 the fence or just in one particular area?
11 A. I guess it depended on the day I did an inspection, I
t2 guess.

13 Q. Okay. And as you were doing inspections, would
t4 your -- would your inspections take you, at some point, along
15 the length of the fence?
16 A. Along the entire length?
L7 a. Yes.

18 A. No.

19 Q. Along a specific portion of the fence?
20 A. Yes.

2L Q. And is there a name for that portion, or is there a
22 specific region, or can you give me an idea of, you know, was
23 it 50 percent of the full length of the fence that you
24 typically inspected? That's what I'm trying to understand.
25 How much of the fence did you see prior to the Rodeo-Chediski
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Fire?

A. At this time, I would say -- or, I would approximate
three quarters. 66 percent to three quarters. Two thirds to
three quarters.

a. And did you keep any documentation when you were
inspecting the fence?

A. I'm not sure.

a. Would you have taken any pictures of the fence?
A. I'm not sure.

a. All right. Are you aware of any repots describing
the condition of the fence prior to the Rodeo-Chediski Flre?

A. Not that I'm aware of.

a. Okay. I'd now like to focus on the condition of the
boundary fence, the same boundary fence, after the 2002
Rodeo-Chediski Fire.

Do you know when the new fence was built?
A. It was after the fire, in - I'm not exactly sure

when they started, but I'm going to guess late 2002, 2003 is
when they stafted.

a. And the reason --
A. I'm not a specific -- I'm not sure on the specific

date, but --

Q. That's fine. And the reason that they had to rebuild
the fence was that the fence was destroyed in the fire, is
that correct?

A. correct. 
Page 25

a. And do you know whether it was a certain poftion of
the fence that was destroyed or was the entire fence
destroyed?

A. I believe they replaced the whole fence,

a. Okay.
A. Or, a large majority of the fence.

a. All right. And who -- who was it that was
responsible for building the new fence?

A. The -- I believe -- the tribe.
a. And what material was the new fence built op
A. Similar material as the -- as the other one.

a. And what would you describe is the state of, the
condition of, the fence at the present time?

A. At the present time, it is in fair condition. Now,
that's an overall of the whole fence.

a. I'm sorry. Did you say not as an overall or as --
A. As an overall.

a. Okay. And when you say fair condition, is that, for
all practical purposes, the same as pretty good condition,
satisfactory, or do you rate that - is that different in your
mind?

A. No, that's -- there are poftions that - that are not
in that condition, but --

a. And you mentioned that the tribe built the fence.
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Is the tribe also responsible for maintaining the
fence?

A. Technically, I -- I'm not sure.

Page 26

a. Okay. Have you, at any time during your employment
at the Forest Service, taken a census of the wild horse
population in the Heber Territory?

MR. PATRICK: Object, form and foundation.
You can answer the question.
THE WITNESS: Could you repeat it?

a, (BY MS, KLEIN) Have you taken a census of the horses
in the Heber Territory?

A. Boy, for that direct purpose of a census? Is that
what you mean? I -

a. Why don't you tell me if there,s -- if there would be
a different purpose. We'll start with for a specific purpose
of counting the horses.

Have you ever done a census?
A. In that horse territory?
a. yes.

A. A formal census, no,

a. Have you done an informal census?
A. For the direct purpose of a census of horses, no.
a. Have you done an informal census for some other

purpose?

A. As we - hmm. That's a tough one, how to answer this

Page 27
type of thing. I -- I guess I would say yes.

a. And what did you do?
A. Just visually observed nothing. Done a visual

observation.

a. Okay. And what did yriu visually observe?
A, No horses. prior to the fire, was that? Did you say

prior to the fire?

a. I did not.
A. Okay. Weil -
a. Would you like to go back? And was it your

understanding that we were talking about a census prior to the
fire?

A. Yes.

a. Okay. So prior to the fire, my understanding is that
you informally took a census -- we'll use that in the loose
term -- and visually observed that there weren't any horses;
is that correct?

A. Yeah. I wouldn't say census. I would say
inspection, but --

a. Okay.

A. - I would assume they're - you're talking about the
same stuff.

a. Okay. And just so I understand, just, the
terminology, how do you distinguish between a census and an
inspection?
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A. A census - this would be my opinion _ a census is

you're going out for that sole purpose.

An inspection could be anything from driving down the
highway to driving down the 86 Road, from driving down the 300
Road, observing anything that,s - that - that may come up.

a. So when you say prior to the Rodeo-Chediski Fire that
you visually observed no horses, that occurred while you were
driving down a forest road; is that correct?

A. That's correct.

a. Okay. Let's talk about after --
A. In the territory.

a. In the territory.
Let's talk about after the Rodeo-Chediski Fire.

A. Rodeo-ChediskiFire.

Q: Rodeo-Chediski?

A. (Indicating,)

a. Okay. Have you taken a formal census, as you
describe, for the sole purpose of counting the horses after
the fire?

A. Where at?

a. In the Heber Territory?
A, No.

a. Have you done one in the Black Mesa District?
A, No.

a. Have you done an informal census in the Heber
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Have you done an inspection in the Heber Territory?
A. Yeah. We drive the road, I mean, yes.

a. Okay. And what do you see? And what have you seen
after the Rodeo-Chediski Fire?

A, Where at?

a. In the Heber Territory.
A. Like I said earlier, there was -- I,ve seen, what,

two to three horses, I believe.

a. For an inspection.dealing with the Black Mesa
District -- so now we're talking outside the Heber
Territory -- have you seen horses as you were on an
inspection, for lack of a better term?

A. After the fire?

a. After the fire.
A. Yes.

a. Okay. And how many did you see?
A. I can't give you a definite number,

a. A ballpark figure is fine?
A. That's hard to - hard to say, because you go out at

different times. I mean, it's just hard to answer that
question.

Q. All right. In your estimation, based on your
inspection of the area roughly, how many horses do you think
were in the Black Mesa District after the Rodeo-Chediski Fire?
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A. I would estimate between two -- let's see -- I
believe -- between two and 300.

a. Now, we talked about doing a formal census, or a

census where the sole purpose was to count the horses.
Is there any sort of internal guidance or memoranda

or internal policy on how to conduct such a census?
A. I'm unaware.

a. And you mentioned that in the Black Mesa District,
after the Rodeo-Chediski Fire, that there were approximately
200 to 300.

How about prior to the fire, in the same -- in the
same district? Do you have an estimate of how many horses
were in the Black Mesa District?

A. I would estimate -- as a ballpark guess, I would
estimate there's 10 to 20.

a. When did the Forest Service first plan to remove
horses from the Heber Territory?

A. Can I back up a second?

a. Sure.

A. Could you repeqt that last question?

a. Prior to the Rodeo-Chediski Fire, in the Black Mesa
District -

A. Okay.

a. -- what was --
A. Okay. That's --
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Q, As far as the need to remove horses from the
Apache-Sitgreaves Forest,

A. Why did it?

a. Yes.

A. Because we seen a tremendous amount of horses on our
district after the burn, after the Rodeo-Chediski Fire.

Q. And when you say "our district,,, do you mean the
Apache-Sitgreaves Forest in general? Do you mean,
specifically, the Black Mesa District? Do you mean Lakeside
and Black Mesa? What do you use in that?

A. Yes. I guess you could lump Black Mesa and Lakeside
together.

a. Okay. Who was involved in the decision to remove the
horses from the Black Mesa and Lakeside districts?

A. I'm not sure I could give you a good list. I know me
and Randall Chavez worked on the contract.

Q. Okay. Anyone else that you're aware op lt,s to
your knowledge.

A. I'm sure other people were aware of it, but like, I
would assume Deb Bumpus, forest range staff or wildlife range
staff, was.

a. Did you have any sort of meetings or scheduled times
at which you had phone conversations to discuss the removal of
the horses from the Black Mesa and Lakeside districts?

A, (Indicating.)
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a. Did you have any meetings regarding the removal of
the horses from the Black Mesa and Lakeside districts?

A, I don't remember. I'm sure - actually, I'm sure me
and Randall had them. I'm sure there was. I just don't - I
don't recall, I guess.

Q. Okay. But you don't remember there being any regular
scheduled meetings, that sort of thing, where you met once a
week or once a month or something like that?

A. No. No.

Q. Okay.

A. No formal *
Q. And -
A. -- meetings like that.

Q. Okay. And if you had met during these informal
meetings, would you have kept any notes?

A. Me?

Q. Yes.

A. Probably not.

Q. And are you aware of anybody else that you met
with - let me rephrase that.

Are you aware -- at the times you met informally with
Randall Chavez, Mr. Chavez, did you keep any notes?

A. Did I keep - probably not,

Q. Okay. And are you aware if Mr. Chavez kept any
notes?
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a. - the general horse population?

A. Okay.

a. And you answered 10 to 20. Is that -
A. (Indicating.)

a. Okay. So when did the Forest Service first plan to
remove the horses from the Heber Territory after the
Rodeo-Chediski Fire?

MR. PATRICK: Object, form and foundation.
Please answer the question, if you can.
THE WITNESS: I don't remember a specific date.

a. (BY MS. KLEIN) Do you have a rough approximation?
Was it in, you know, the fall of 2003? I'm not looking for an
exact date.

A. Okay. Repeat the initial question.

a. Do you know when the first -- the Forest Service
first planned to remove the horses from the Heber Territory?

MR. PATRICK: Same objection.
You can answer it, if you can.

THE WITNESS: I -- I'm not sure on a specific date,

a. (BY MS. KLEIN) Okay. And is your answer the same if
I asked you, you know, when the Forest Service planned to
remove the horses at issue from the Apache-Sitgreaves Forest?

A. (Indicating,)

a. Okay. Do you know how this issue first came about?
A. What issue?
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1 Q. -- browse through the document.
2 A. It's a RAC grant I guess.

3 Q, And what is a -
4 A. It's a --

5 Q. Excuse me. Go ahead.

6 A. RAC is resource advisory committee, I believe. It's
7 a project proposal form.

8 Q. What does a Resource Advisory Committee do?

9 A. A Resource Advisory Committee. I'll give you what I
10 think. A Resource Advisory Committee is set up of, I believe,

11 Apache, Navajo and Greenlee counties. And we -- I believe --

L2 we receive or they receive money from a federal government to,

13 I believe, put projects back on the ground.

L4 That's -- I'm sure there is a better definition than

15 I can give you there, but that's a basic idea.

16 a. So they're * would it be fair to say they're a

L7 committee that funnels federal dollars for a certain --

18 specific projects? Is that -- is that the gist of what that

19 committee does?

20 A. Yeah. Yes. In my opinion, yes.

2I Q. And, the RAC committee, is it paft of the Forest

22 Service or is it a separate entity?

23 A. RAC committee members are non Forest Service'

24 Q. And -
25 A. Non Forest Service employees.

In Defense v. United States r0ls12006
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1 A. No. I don't know if he did or not.

2 Q. Okay. All right. The big white book that you have

3 in front of you is Exhibit 1 to Elaine Zieroth's deposition.
4 lt's the administrative record. We'll refer to it as

5 Exhibit 1 or the administrative record.

6 If you open to the front page of the book -- turn the
7 cover - you will see that there is a table of contents

8 section. And, I have a similar book in front of me. This is

9 the table of contents. It's organized by date, starting with
10 September 4th, 1973. And for each date, there's a

11 corresponding tab.

12 So, as we talk about different documents, I'm going

13 to ask you to flip to the different tabs so that we're both
14 speaking of and looking at the same document, and the first
15 tab that I would like you to turn to is tab 20, and I'm
16 looking at a document that says: Eastern Arizona Counties MC
L7 Project Pr.oposal Form.

18 Do you see that?
19 A. Yes.

20 a. Okay. Have you seen this document before?

2L A. Yes.

22 a. What is it?

23 You're welcomed - if you need time, you're welcomed

24 to-
25 A. It's a --

Page 36

1 Q. Okay. And does the MC committee only grant projects

2 for the Forest Service or does it deal with other entities?
3 A. I believe they deal with other entities.

4 Q. Okay. Did you have any role in preparing this MC
5 Project Proposal Form?

6 A. I reviewed it.

7 Q. Okay. I'm looking at item number two, the -- let's

8 start with item number one, which is, the project name, the

9 Removal of Feral Horses from the Rodeo-Chediski Fire Area.

10 And it says it's proposed by Randall L. Chavez.

11 I'm looking at number two, which says it's a NEPA

12 project: Is the project NEPA sufficient? And the answer

13 appears to be: Not Needed.

14 Would you agree?

15 A. Would I agree with what it says?

16 a. Yes.

17 A. Yeah. It says: Not Needed.

i8 a. Okay. And is - what's your understanding of why a

19 NEPA project is not needed?

20 MR. PATRICK: Let me object to form and foundation.
2L a. (BY MS. KLEIN) What's your understanding of the
22 meaning of the "not needed" comment?
23 Let's go back a step.

24 Do you know what NEPA is?

25 A. Yes.

Page 37
1 Q. Okay. And when it - when this line refers to the

2 "Is the project NEPA sufficient", what does that mean?

3 A, Means has the project been through the process, would

4 be my understanding.

5 Q. Through the NEPA process?

6 A. Correct.

7 Q. Okay. And the NEPA process, as far as either an

B environmental assessment, as an environ - is this addressing

9 whether or not an environmental assessment has been conducted?

10 A. That could be a result of NEPA,

11 Q. Okay. Do you know ifan environmental assessment was

12 conducted with respect to this project, the Removal of Feral

13 Horses from the Rodeo-Chediski Fire Area?

14 A. Could you a repeat the beginning of that question?

15 Q. Do you know if an environmental assessment was

16 conducted for this project which is the Removal ofthe Feral

L7 Horses fiom the Rodeo-Chediski Fire Area?

18 A. Yes, I know if one was done or not.

19 Q. Can you repeat your answer, please?

20 A. Well, you asked do I know if one was done?

2L Q. Yes.

22 A. I guess, could you rephrase your question? That

23 would be -
24 Q. Has there been an environmental assessment project,

25 an environmental assessment completed, for the Removal of the
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Feral Horses from the Rodeo-Chediski Fire Area project?

A. No.

a. Okay. Do you know what an environmental impact
statement is?

A. Do I know?

a. Yes. I'm not asking -- looking for --
A. Yes.

a. - a definition. I just want to --
A. Yes.

a. -- make sure we're on the same page.

Do you know if an environmental impact statement was
completed for this project, which is, the Removal of Feral
Horses from the Rodeo-Chediski Fire Area?

A. Yes, I know if one was done or not.

a. Okay.

A. And one was not completed.

a. All right. I'd like you to turn to the project
description. I'm looking at about the third sentence in that
says: During that time 300 to 400 head of feral horses
migrated onto the Black Mesa and Lakeside Ranger Districts.

Do you have any knowledge, or do you know, how the
Forest Service arrived at that estimation?

A. It was our -- Randall and our estimate at the time.
a. And, Randall and our, you mean --
A. Randall and I.
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A. Again, Randall wrote this. I'm not sure if he had

specific inspections. I can't answer for him. Ours were, I
guess, just an observed inspection.

a. Okay. Did you complete a separate MC form for
removal of the feral horses from the Rodeo-Chediski Fire area?

A. Could you repeat that?

a. Have you ever completed a -
A. RAC grant?

a. RAC grant? Is that what you call it?
A. Or-
Q. -- RAC Project Proposal Form for the Removal of Feral

Horses from the Rodeo-Chediski Fire Area?
A. Not that I'm aware of.

a. Okay. So to the best of your knowledge, this is the
only RAC grant that was applied for for removal of the
Rodeo - for the horses from the Rodeo-Chediski Fire area?

A. That's colrect.

a. Okay. I would like you to turn to tab 11 next, in
Exhibit 1. And I will give you just a couple of minutes to
flip through the tab. It's a little bit longer.

A. Am I supposed to read it?

Q. Just familiarize yourself with it.
And what I'd like to ask you is have you seen this

first document which has a date of February l8th, 1995 before?
A. Yes.
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Q. Okay. And this is a letter dealing with a Freedom of

Information Act request; is that right?
A. Yes.

Q. All right. What I'd like for you to do is turn to --
it's about five or six pages in. You'll see a fax cover sheet
that says "Chevelon-Heber" at the top. Keep going. There you
are.

Have you seen this document before, this fax cover
chapt?

A. Yes,

Q. Okay. Who is Mike Rising? Is that correct?
A. Rising.

a. Rising?

A. Mike Rising was the forest range, staff range.
Watershed soils, wildlife, I believe.

Q. And in the comments sections, I believe that says
"Wild Horse Territory information"; is that correct?

A. It appears that way.

Q. And do you recall if you were faxing Mr. Rising some
information in response to a request from him?

A. Yeah.

Q. Okay, And it says that there are a number of pages,
six, not including the cover,

Do you see that on the fax cover sheet?
A. Yes.
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a. -- Randall and yourselp Okay.

And was this estimate a result of the type of
inspections that we discussed earlier, where your viewing of
the horses was not done for the specific purpose of counting
the horses?

A. Correct.

a. okay.
A. Mine was. I'm not sure about Randall. you can ask

Randall.

a. Okay. How did the Forest Service determine what
damage was attributable to the wild horses?

MR. PATRICK: Object to form and foundation.
You can answer.
THE WITNESS: Are you still tooking at this project

form?

a. (BY MS. KLEIN) Yes. If you took at about hatfiruay
through the paragraph, in part five of the project
description, there's a sentence that stafts: Damage has been
observed after restoration projects, native seed planting,
extensive used travel corridors, and watershed stabilization
projects.

My question to you is what assessment did the Forest
Service do to determine whether that damage mentioned was
attributable to the horses in the Black Mesa/Lakeside
Districts?
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a. And if you look behind, there's a single page which

we'll talk about in some detail in a few moments.
Do you recall what the rest of the fax contained?

A. No.

a. Do you recall what questions from Mr. Rising -- and,
I just mean in general, for the fax. We'll talk about the
second page in a little bit.

Did he solicit information from you? Were you
supplying information to him as a matter of course? What was
the purpose of this fax --

A. I'm sure he --

a. -- if you remember?
A. - asked me a question. I don,t remember --

a. Okay.
A. - exactly.

a. And do you know whose signature that is at the bottom
of the Chevelon-Heber fax cover sheet?

A. It appears to be Ralph Giffen,

a. And do you --
A. Griffin.

a. -- know who that is?

A. I don't know him personally, but I believe - I think
he's in the Washington office now.

a. Okay. I would like to turn your attention to the
second page immediately following the cover sheet. And you'll

Page 43
see, at the top, it says: Answers to your questions on wild
horse and burro territories.

And, based on that statement, would you agree that
you're answering a ceftain question from Mr. Rising?

A. From Mr. Rising?

a. Yes.

A. Correct.

a. Okay. I'd like to look at item number one, where it
says: Heber is the name of the territory. No critters on the
area.

Do you remember what the question was?
A. Not exactly.

a. Okay. Number two, "the territory is still listed in
the blue pages of the manual", what manual are you referring
to?

A. I would suspect, the Forest Service manual.
a. And is there some import - the blue pages, is that

referring to a specific section of the manual?
A. Yeah. There's a certain designation for the

different colored pages, but I don't remember, exacfly.
a. All right. Continuing on in that sentence, it says:

However, we eliminated the territory July 12th, 1993.
Who is the "we" referring to?

A. Can I look back in --

a. You're welcome to.
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A. On July 12th, the letter would be from John Bedell.

a. And -
A. Or, signed by John Bedell,

a. And what tab is that under, just for the record?
A. 10.

a. Okay. The third item says: July 1993.
Do you recall what the question was for that answer?

A. No.

a. Number four, "the territory was eliminated by letter
from the Forest Supervisor", do you know which letter is being
referred to?

A. Tab 10.

a. And then statement five -- or, item number five,
says: The Territory is not occupied by wild horses or burros.

What's your basis for that knowledge or for that
statement?

A. Because I never seen any wild horses,

a. I'm going to take a five-minute break, if that's all
right with you.

A. Yeah, let's do that.
(Recessed, 11:45 a.m. until 11:57 a.m.)

a. (BY MS. KLEIN) Before the break, we were talking
about the RAC project, And we're on a different tab. It,s
back to tab 20, if you need to look at it again,

One of the questions I have for you is, you know,
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what happened with the RAC project? Did you receive - did
the Forest Service receive money from - from MC?

A. I believe the project was approved.

Q. And what happened after the project was approved?
A. That's a pretty Qeneral question. I don,t know --

a. Did you -
A. -thatI-
a. Did you receive the money? Did you implement the

project? What happened?

A. Like I say, Randall applied for the grant. He - he
was probably the one that dealt with handling the money and --
and any money we received.

a. Where --

A. I don't know how th6 - the funds are transferred. I
don't. I'm not familiar with --

Q. Okay.

A. - with how the funds are transferred or.virhen or -- I
- on this project.

a. Were the horses removed from the Rodeo-Chediski Fire
area?

A. No.

Q. And why not?

A. Why weren't the horses removed from the -- from the
fire area?

a. Uh-huh.
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anyone for assistance with removal of the horses from the
Rodeo-Chediski Fire area?

A. What was that?
a. Did you ever seek funding from anyone to help with

the removal of the horses?
A. Yes.

a. And who did you seek funding from?
A. Habitat partner - wait a minute. yeah, Habitat

Paftnership Committee meeting, I believe.
a. The Habitat partnership? I just didn't hear what you

said.

A. Habitat paftnership Committee, I guess.

a. And is that a -- what kind of organization is that?
A. This is a group of wildlife paftners, I guess.
a. Is it a private group? Is it a government entity?
A. The Game and Fish actually runs these committees.

There's several committees in the state, but the funding comes
from, I believe, private -- I believe - private. Now, the
Game and Fish could fund some grants, I believe, through
their - their funding sources.

a. What did you have to do to seek money from this
Habitat Partnership Committee?

A. They have an application, and, filled o.ut the
application, I guess.

a. What sorts of information did you need to put on the
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Page 46A. Well, we - God. i don't know. I don,t know if it,s
called sued or --

MR. pATRICK: That's a good term.
THE WITNESS: Okay. And directly thereafter, our

funding ran out, I guess would be a __ would kind of just be
the -- a short answer to your question,

a. (BY MS. KLEIN) Okay. And when you say your funding
ran -- ran out, is that your __ is the funding from the __

that you obtained from RAC, from the project proposal?
A. I believe it was -- no. I'm not aware of __ hmm. I

don't know what the agreement was on the RAC.
a Okay. What funding were you thinking op
A. I believe it was long-term rehab.

a. When did you first become aware that there might be
an issue with removal of the horses, as far as in terms of a
lawsuit?

A. (Indicaring.)

a. When did you become aware that there might be an
issue with the removal of the horses?

A. I can't recall a specific date. It was in _ I don,t
know.

a. Do you know if it was in the fall of 2005? Spring of
2006? The summer? Do you have a rough year?

A. I assume it was the summer or fall of 2005.
a. Okay. Did you ever seek any sort of funding from
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A. Whew. Okay. What the project is; where it is; cost;
I think, what kind of habitat it,s in.

Q. I'll have you flip to the beginning of the index of
the administrative record which is Exhibit 1.

And, can you show me if that application is anywhere
in the administrative record?

And, just to remind you, it's organized by date. So,
if you know approximately when you filled out your
application, you can kind of skip a couple pages.

A. I don't see it.

Q. Okay. Other than the application, was there any
other documentation that you needed to supply to the Habitat
Partnership Committee?

A. Hmm. No, not that I'm aware of.
Q. Okay. How much money were you requesting from the

Habitat Partnership, just roughly?
A. I don't remember, exacfly, or roughly, either.
a. Do you recall if it was 50,000? Was it 100,000? Was

it 1 million? I'm just trying to understand what kind of
money we're talking about.

A. I think it was less than 50,000.

Q. Ot<ay. And what was the result of that application?
Did you get the money?

A. No.
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application form?

Do you have an undersrandins why you didn,t *iifl: 
-t

money?

A. No.

Q. Okay. I'm going to go back to the administrative
record and just look at a couple more documents. I,m going to
have you turn to tab 22.

Did you find it?
A. (Indicating.)

Q. I'm looking at -- under tab 22. It,s a letter to
Dr. Phil Blair, dated May 26th, 2005, And if you look on the
second page of the letter, towards the end of the last
paragraph, it says: The local contacts for this contract will
be Kendell Hughes of the Black Mesa Ranger District _ it
gives your phone number -- and, then, Randall Chavez of the
Lakeside Ranger District.

What contract are they talking about?
A. The contract to round up horses __

a. okay.
A. - in the * yeah - in the fire area.
Q. And is this the proposed contractor? Had a contract

already been issued?
A. Yes. This was the proposed - well, yeah _ proposed

contract.

Q. Oh. I'm sorry. your page is upside down.
A. That's all right.
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Page 50
a. Okay. Were you ever contacted as a result of being

listed as a contact for the contract?
A. From Dr. Blair, after this letter?

a. From anybody. From Dr. Blair, from --
A. Hmm. From this letter. As a result of this letter.

Hmm. Not that I'm aware of.

a. In general, it was -- you were one of the -- just,
not referring to any specific letter, you were a contact
person for questions regarding the contract for the round up
of the horses?

A. Correct.

a. What sorts of people contacted you, if any?
A. Regarding the contract?

a. Yeah.

A. People interested in the contract, I guess. people

interested in bidding on the contract.

a. And did you receive, you know, lots of phone calls,
or lots of contacts? What kind of contacts did you receive?
lust tell me a little bit about the contacts that you had
regarding the contract.

A. People just interested in knowing about the contract.
a. Did you have -- so you had calls from -- is it my

understanding that you had people interested in bidding on the
contract?

A. Correct.

Page 51
a. Did you also have calls from people opposed to the

idea?

A. At what time?

Q. At any time.
A. Seems like there was people that were opposed.
a. Do you recall, you know, did the tribe contact you?

Did local citizens contact you?

A. I would say just the general public or citizens from
the general public.

Q. And if you can recall, can you just describe, you
know, some of the natures of the conversations that you had
with the citizens or the general public?

A, Yeah. Can I -
a. What did you talk about?
A. One guy came in, and he swore there was horses

everywhere, but - even up to Holbrook, which I - I don't
know. I need some - wanting to know what to do with them on
private land or what he could do, you know.

a. And did you -- I'm sorry. Continue.
A. No, Go ahead.

a. Did you take any notes of this conversation?
A. Not that I'm aware of.

a. Do you remember who the guy was?
A. You know, he told me his name, but I don't remember,

off the top of my head, but it was a -- it was a unique name.
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How's that? I just - I don't remember the name.

a. What did you do as a result of this man's visit? Did
he visit you or did he call you?

A. He came in the office.

Q. What did you do after you met with him?
A. Just went back to work. I didn,t - as a result of

his visit, I don't know.

a. Did you investigate any of his claims or look into
any of his statements or anything like that?

A. He was talking about stuff up at Holbrook, off the
forest, and that's really out of -- that's, jeez -- I don't
know -- 50 miles,40 miles --

a. Okay.

A. -- north of Heber-Overgaard, so I --
a. Did you have anyone else come to visit you or make

phone calls other than - we,ll forget the people that were
bidding on the contract. Just, did you have any other phone
calls or visits?

A. Seems like, yeah, I did talk to some folks, but -
a. Do you remember, in general, just, the things that

you talked about?
A. Some of them just wanted to know what we were doing

with them, with the horses, just -- no, not in general, I
don't, or, not specifically. I don't remember much of the
conversations.
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Q. And what were the problems that the horses were

causing you in your district? What did you perceive the
problem to be?

A. Well, in - the horses on our district were -- seemed
like, in localized areas -- were -- were grazing some of
the -- the stuff that we had just -- some of the grasses we
had seeded, and we had just -- just got through rehabbing,
rehabilitating, the Rodeo-Chediski Fire, and so we allowed or
tried to allow the - the grasses io establish, and some of
that wasn't -- in some areas -- wasn't occurring as well as it
could.

a. And because some of the rehabilitation wasn,t
occurring/ what did you think was the cause?

A. Depends on where you were, I guess. I -- that's a
broad question, but --

a. Can you just tell me, in general, about your
rehabilitation effofts and --

A. What was that? In general, what were they?
Q. Just about -- yeah, your rehabilitation effofts and

some of the problems that you faced.
A. General rehabilitation efforts were seeding and

"stramolgy". There was a lot that we -- needed to be weeded
out in that area. There was others, other things, but, you
know, some localized areas, they could pull the -- the whole
grass plant out with --
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1 Q. And --
2 A. -- down to the root.
3 Q. And by "they", do you mean the horses or do you mean
4 other wild - what do you mean by "they"?
5 A. Animals, I guess, horses, which are animals, I guess.

6 Q. I would agree with that.
7 So your rehabilitation efforts, in some areas,
8 weren't growing back, and you attributed it to some soft of
9 wildlife issue; is that fair?
10 A. Are you lumping wildlife and -- how are you
11 specifying wildlife, I guess?

tZ a. Oh. I'm just lumping all creatures that might munch
13 on grass together.
14 A. In some areas.

15 a. Were you able to identify any areas that horses were
16 specifically preventingtherehabilitation?
17 A. No. I didn't identify any areas.
18 a. Did you have any cattle permittees complaining about
19 the horses?

20 A. Yeah.

2L Q. And what --
22 A. Yes.

23 Q. And what were the complaints?
24 A. One was that thing -- we rested the area from - from
25 livestock, to allow recovery, but, yeah, we allowed the - the

Page 56
1 A. (Indicating.)

2 Q. How did you - how did you decide -- how do you know
3 that they came off of the Indian reservation?

4 A. Well, they came from somewhere, and knowing that they
5 have a lot of horses down there, that's where I figured they
6 came.

7 Q. Okay. We are going to go back to the administrative
8 record and just look at a couple more documents. I'm going to
t have you turn to tab 22. Actually, you are on tab 22, aren't
10 you?

11 I'm going to have you take a look at tab 24, which is

LZ just a couple tabs down from where you are.
13 A. So, not22?
L4 a. Nope, not 22. Sorry. We've already talked about 22.

15 A. Okay.

16 Q, We're going to go to 24. This is a very similar
17 letter -
18 MR, PATRICK: Okay.

19 Q. (BY MS. KLEIN) -- to the previous letter that we
20 just looked at, except this one is a direct to Mr, Dallas

2L Massey -
22 A. Massey.

23 Q. Massey? - of the - thank you - of the tribal -
24 he's the tribal chairman of the White Mountain Apache Tribe.
25 What kind of contact did you have with the tribe

Page 57
1 regarding the removal of the horses?

2 A. Dallas Massey? I had none.

3 Q. Did you have contacts with anyone else from the
4 tribe?

5 A. Seems like a couple people come up and - from the
6 tribe -- and we talked about them,

7 Q. What did you talk about?

B A. They wanted to go look at them, I believe, look at
9 some of them, so I kind of pinpointed them, showed them a map
10 of the forest and -
11 Q. Anddoyou knowwhattheirpurposewasorwhythey
LZ wanted to look at them?

13 A. I would assume, to see if they were -- to come get

14 them or something, if they wanted to come get them or -- or
15 were going to come get them or something, I don't know.

16 a. Did you ever go out with any members of the tribe
t7 when they went to look at the horses?

18 A. No.

19 a. Do you know if the Indian tribe claimed or went and

20 got any of the horses that were -
2L A. No, I don't know.

22 a, - in your district?

23 A. I don't know.

24 Q. You just know that they looked at them?

25 A. Yeah.

Kendall Hughes
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t horses were -- were coming on, and they'd multiply,
2 eventually, and what were we going to do about them. So -
3 Q. And as a result of the cattle permittees complaints,
4 did you take any action to address their concerns?

5 A, Could you rephrase that question, I guess?

6 Q. Sure. When the cattle permittees complained, what
7 did you do?

B A. Well, I -- we informed them that we had this contract
9 out. We informed them -- let them know what we were trying to
10 do.

11 a. Did you have the contract out before the cattle
L2 permitteescomplained?

13 A. No, not always -- or, no,

14 a. Okay, And -- and where do you think these horses

15 came from?

16 You mentioned, before the fire, that there were

L7 roughly 10 to 20, or something like that, in the Black Mesa

18 District, and at some point after the fire, you know, roughly,

19 I think you testified there were two to 300, or something in

20 that nature.

2L Where do you think the horses came from?
22 A. I think they come from the south, off the Fort Apache

23 Indian Reservation.

24 a. Okay. Did you do anything to determine if that was

25 the case?

in Defense v. United States rolsl2006
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I Q. Okay. And this -- again, this letter in tab 24, it
2 just lists you as a contact.
3 Do you recall any other contacts from the tribe,
4 regarding the removal of the horses?

5 A. Yeah. I don't remember --

6 Q. Okay.

7 A. -- any.
B Q. Did you have any specific meetings with the tribe or
9 some sort of community awareness or something like that? Any
10 meetings? Anything like that?

11 A. No.

tz a. Okay.

13 A. I didn't.
14 a. I'll have you look at tab 25, which is a request for
15 a contract action.
16 I don't know what this document is, So, if you can,
17 if you know, can you just explain to me what this document
18 is - what's it's purpose, you know -- how it fits into the
19 plan to remove the horses?

20 A. This is just a Request for Contract Action, forest
2I service one, 60 - 6300-4. It's something - it's a form that
22 you fill out when you propose a contract or request a
23 contract.
24 a. So is this form the start of the contract process?

25 A. I believe.

Page 60
1 request a contract action? Do you have to get approval before
2 you do that?

3 A, I_
4 Q. Let's -
5 A. I'm not sure I can answer that at this time. I'm not
6 sure of the whole steps. Like I said, I know -- I don't know

7 the whole steps of the contracting process. I know bits and

B pieces, but -
9 Q. Well, just -
10 A. -- not the whole steps.

11 a, Can you tell me the bits and pieces that you know of
L2 what - I mean, what's your reality? You just --
13 A. We-
14 Q. - fill out a form?
15 A. Yeah, you fill out a form and request a contract
16 action, if you have money to do that, and, you know, somebody

17 ensures that you have money to do that. I'm sure there's
18 other steps I know, but I just can't think of them -
19 Q. Okay.

20 A. - at this time.
2L Q, All right. We'll move on. You can put that back in

22 the sleeve. And the next question I have for you -- we're
23 going to take a look at a couple of documents. And, I'm just
24 trying to understand the notification process for this, with
25 the removal of the wild horses. And, I'm going to have you

Page 61

1 look at tab 32, which is a -- an e-mail, it looks like, from
2 Tina Sorenson, dated July 15th, 2005, and then tab 33 is the
3 one immediately after, which looks like it's an e-mail from
4 you, on the same date.
5 Do you see those?

6 A. (Indicating.)

7 Q. What's the purpose of the notice of intent to impound
8 unauthorizedlivestock?
9 A. What was the purpose of - of this?

10 a. Uh-huh.
11 A. Typically, we post these notices whenever we have

12' trespass animals on the forest,
13 Q. Okay.

t4 A. Post them at public places to give people a

15 notification.

16 Q. And is the notice so that people are aware that there
17 are trespassing animals? What's the purpose of the notice?

18 Why do you inform people?

19 A. Yes. To let them know that if they have an animal on

20 the forest that they need to come get them, capture them or
2l pick them up.

22 Q. And it looks like, from the e-mail under tab 32 and

23 under tab 33, that the postings occur in several locations.

24 Is that your standard form of locations to post

25 things in? Does it vary? How do you decide where to post the
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a. Can you tell.me about the contract process in
general, like what happens? You know, we'll start with you
just - you discovered there was wild horses in -- or, you
discovered that there were horses in the Black Mesa/Lakeside
District area, You know, what's the process? How did this
contract evolvg?

A. I believe, first, you have to secure money, request a

contract action, and then do the contract.

a. Okay. Is there any sort of preliminary work that
goes in before you get to this Request for Contract Action
point? Do you have to write some soft of formal report as a
justification, like an authorization for expenditure or
something of that equivalent?

A. Whew. Request. I believe this second sheet may be
it or -- I'm not exactly sure on - on the complete steps
of -- of all this. I just know you have to request a contract
action and have money and a code to do it.

a. Okay. Is this something where you need approval from
your supervisor before you start, before you fill out a

Request for Contract Action? Is there a group decision? Or,
you know, in any generic issue, when you wanted a contract,
could you just decide that, you know, I need a contract for a

specific - I'm just trying to understand your process of, you

know -- and, not even necessarily with specific to the wild
horses, but just, you know, what's the process? Can you just
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A. I'm going to say -- or, I'm going to estimate 2005,
2006.

a. So, approximately a half a year or a year or year and
a halP

A. No. I'm gqing to say that's when they - when the
gates were first starting to be put up,

a. Okay. And remind me. They built the fence roughly
in?

A. Late 2002,2003, sometime in there.

a. Okay. So there was a few years when - where there
weren't any gates?

A. Correct.

a. Okay. And at this point, when there's the letter, is
this a - you know, what's the purpose of this last statement?
Is it a friendly r:eminder to, hey, get some gates or is it -
is it that there were gates and they - and the tribe left the
gates open? What's : what was your understanding what the
gates were like at this -- around July 2005, around that time?

A, I would say - I would say the gates were like I
explained. There might have not have been a whole lot of
them.

a. Okay,

A. So-
a. I'm going to have you turn to tab 13. Jump back in
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A. Yeah. Usually we post them at public places, post
office.

Q. Okay, I'm going to have you turn to tab 35, which is

another letter to Dallas Massey.

Did I get that right this time, Mr. Massey?

A. Is this the same letter?

a. It's a little different letter. It's dated
July 25th. I think the first one was June 13th, It's very
similar in form.

If you look at -- let me see if I can find the line
for you -- if you look at the last paragraph on the first
page, the letter says: We ask for your pafticipation during
this effort by trying to keep all gates closed along the Fort
Apache Reservation Boundary. This will keep livestock from
crossing back and forth and will assist us in completing our
contract,

I would just like to go back to - with that comment
in mine - just to talking about the fence. What was your
understanding about, you know, whether or not the gates were
kept open or closed? Just talk to me in general about the
fences,

A. In general, when they built the fence, they didn,t
put gates in the fence.

Q. And do you know, did -- how long did it stay like

24

25

1 time a little bit.
2 A. Okay.

3 Q. And did you draft this e-mail?
4 A. Yes.

5 Q. Okay. And, I'm reading a line that says: I hope
6 this answers your question -- or, Gene, I hope this answers
7 your question. If not, let me know. Kendell.
B So, it's my understanding that this letter is

9 addressing questions asked by Mr. Gene Onken; is that correct?
10 A. Yes.

11 Q. The first line says: Acres: 14,000,
72 Is that referring to the size of the Heber Territory?
13 Is that right?

74 A. Yeah. That was what was in previous documents.
15 Q. Okay. And what's the second line refer to, or what's
16 the - what is the point of that line, where it says,
77 "Allotments within the Territory"?
18 A. There are portions of two allotments within this
19 territory.
20 Q. And what's an allotment?
2L A. An allotment is an area that is grazed by cattle and
22 has a permittee, typically, associated with it.
23 Q. Okay. So this line is saying that there are some
24 allotments within the Heber and Black Canyon - is that --
25 what's -- I guess I don't understand what the line tells us.

Page 64

Page 65
1 A. There's two allotments, portions of two allotments,
2 within this, this area here. One would be the Heber
3 allotment, and the other one would be the Black Canyon
4 allotment.
5 a. Okay. And when you mean this area, do you mean
6 the --
7 A. That area there.
8 Q. But the Black -- I just need it for the record,
9 'cause she can't see what you're pointing to.
10 A. Yeah, the territory.
11 Q. The Heber Territory?
t2 A. Yeah.

13 a. Okay. And then, the first line says: Why is the
L4 population "0" and why is it being managed at ,,0" population.
15 . Is that Mr. Onken's question?
16 A. I would assume.

17 a. And who is Mr. Onken?
18 A. Gene Onken was in the regional range management
19 staffing group, and, among other things, he was in charge of
20 noxious weeds and Wild Horse Territories in the region.
2l a. Okay. And immediately following the "why is the
22 population "0" and why is it being managed at "0',,', it looks
23 like this is your explanation following it; is that correct?
24 A. It's an explanation that somebody -- you know,
25 somebody else's explanation. I wrote it, but --
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1 Q. So you looked at other documents, and then this is --
2 A. Correct.

3 Q. Okay. The first one referred to is a 1974 letter.
4 And just for the purposes of us understanding what
5 documents you're talking about, I'm going to have you flip to
6 either tab two or tab three.
7 And, just take a minute to look at tab tvvo and tab
8 three. I just want to know if you're referring to one of
9 these letters in your e-mail that's under, I believe it's, tab
10 13.

11 A. All right. Yes.

t2 a. Okay. Do you know which one it is or is it both?
13 A. Tab two. Let me see. Tab three. Just tab two.
L4 a. Okay. And did you do anything to veriff the
15 information from the 1974 letter which we think is tab two?
16 Did you do anything to verify whether or not -- what that
L7 information was based on?
18 A. (Indicating.)
19 a. Let me try that again.
20 Did you do anything to check the information that was
2L in the 1974 letter?
22 A. No.

23 a. Okay. Your e-mail which is under tab 13 - again,
24 we're just going to keep flipping back between different
25 documents. So, you're --

A. Okay. 
Page67

a. -- you're right -
A. Okay.

a, - there on tab 13.

A, 13.

a. Third line down, it says: A 1991 report indicates
that approximately 5 feral horses - and then the sentence
continues on.

I'll give you a couple minutes to read that portion.

You ready?

A. Uh-huh.

a. And my question for you is, is that information based
on the document underneath tab six in the administrative
record?

A. Correct,

a. Okay. Do you remember reviewing that document, the
one underneath tab six?

A. Do I remember --

a. Yeah.

A. -- reviewing it?

a. Do you remember looking at that document?
A. I'm sure I did, I don't remember it at thls time,

but --

a. okay.
A. -- I'm sure I did, because I look -
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1 Q. Okay.

2 A. -- at them, you know.
3 Q. I'm just trying to understand, if we're trying your
4 memory.

5 So, as you're flipping back to these documents, do
6 you -- do you remember, oh, yes, I looked at this or is it,
7 you know --

8 A. Yes, I -- yes, I did look at this.
9 Q. That's what I'm trying to say.
10 A. Okay.

11 a. It's not *
72 A. Okay.

13 a. And then the last just - finally, the last document
t4 that you mention is a 1993 letter by the district ranger, and
15 if you flip to tab nine --
16 A. Okay.

77 a. -- is that -- do you remember reviewing this document
18 in tab nine?
19 A. Yes. Wait a minute. Yes. Tab nine.
20 a. Okay. And is that - is the information in your
2t e-mail under tab 13 based, in paft, on tab nine, when you're
22 talking about the 1993 letter?
23 A. Yes.

24 a. Okay. And for the information that's contained in
25 tab six, which is the 1991 repoft, and tab nine, which is the

Page 69
1 1993 letter, did you do anything to check the accuracy of the
2 information or did you just rely on the face of the documents
3 as they were written?
4 A. Yes, I -- I had to rely on - I had to rely on them,
5 Q. Okay. So you didn't dig into any other records?
6 This is where your - this is the source of your
7 information --

8 A. This is, yeah, the --
9 Q. - are the three documents?

10 And this e-mail and the three documents that, I
11 guess, are tab two, tab six and tab nine, did you rely on
12 those documents in making the decision of whether or not to
13 remove the horses from the Black Mesa District and Lakeside

L4 District Territory?
15 A. In when?

16 a, When you decided to remove the horses, when the
L7 Forest Service decided to remove the horses, did the documents
18 in tab two and tab six and tab nine, were they part of your
19 decision-making process in determining whether the horses
20 could be removed?

2l MR. PATRICK: Object to form and foundation.
22 THE WITNESS; Can I ask Rich a question?

23 MS. KLEIN: Sure.

24 (Brief off-the-record discussion, L2t45 p.m. until
25 12:46 p,m.)
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Page 70
1 THE WITNESS: So the question was, if I get this
2 right, did I rely on --

3 MS. KLEIN: This --
4 THE WITNESS; -- nine --
5 MS. KLEIN: Two, six and nine.
6 THE WITNESS: -- six - they were part -- yes.

7 MS. KLEIN: They were part -
8 THE WITNESS: Yes, they were paft of it. We relied
9 on those.
10 a. (BY MS. KLEIN) And you relied on other things, as
11 well, in forming your --
t2 A. Yes.

13 a. -- in forming your decision on whether to remove the
14 horses lrom --
15 A. Yes.

16 a. -- from the territory?
17 A. (Indicating.)
18 a. Okay,
19 MR. PATRICK: You need to verbalize a response. If
20 you're going to say yes, say yes. If you're going to say no,
2L say no,
22 THE WITNESS: Yes.

23 a. (BY MS. KLEIN) I'm going to have you flip back to
24 tab 76. I'm going to do the same.
25 A. Do you have a specific tab?

Page 72

1 grazing on the Black Mesa District where there is no

2 designated Wild Horse Territory.

3 Q. And I'll have you stop there.
4 A. Okay.

5 Q. And I'll just ask you, did you ever have a

6 conversation with Mr. Onken regarding his comments?
7 A. These comments? Not that I'm aware of.

B Q. Okay. I'll have you skip all the way down to --
9 A, Wait. There may have been, but -- a conversation
10 with this on - regarding this, but --
11 a. Do you remember what was said or what -- how it came

L2 out? What was discussed?

13 A. No, not at this time.
L4 a. Okay. And I just have one more question.

15 At the bottom ofthis document under 764, ifyou
16 look, it says: So AML equals zero.

17 Do you see where I'm looking at?

1B A. Yes.

19 a. Do you have any idea what AML means?

20 A. It's a management level.

2l a. Okay, Is that -- does that statement, so AML equals

22 zero -- what's that? Do you know what that refers to? Does

23 that mean something?
24 A. Let me see. It means that the management level of
25 that - of the number of horses, I guess, for that territory.

Page 73
1 Q. Okay. All right. And I'll have you flip to the next
2 page, and I'm not sure if yours is three-hole punched, but it
3 looks like it says something to the equivalent of: INFM
4 ENTRIES. Although, it looks like the N and the T are partly

5 wiped out by a three-hole punch.

6 At the top, it says: Wild Horse & Burro Data

7 Correctly Entered Into INFM Database,

8 And under Wild Horse Territories, the first one is

9 listed as the Heber Territory, and you were listed as the
10 responsible person.

11 And then right after that column is a column dated
L2 correct data entries -- or, Correct Data Entered For, and then
13 the years 2002,2003,2004.
L4 My first question is why is there an N/A? I'm
15 assuming that's not applicable to -- for the years 2002 and

16 2003?

L7 A. I'm not sure.

18 a. Okay. And what does the "Yes" mean in the column of
19 2004?

20 A. I would assume that it means that data was entered
2I for2004.
22 a. Okay. And, I'll give you a couple minutes to look at
23 the next tab, it's 7648, and this is a memo, it looks like,

24 referring to the 14th Biennial Wild Horse and Burro Report to
25 Congress, and it's addressed to Regional Foresters, R-1, R-3

Kendall Hughes
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1 Q. Stat with tab 76. You're in the right -
2 A. Okay.

3 Q. You're in the right spot.
4 If you flip to the first page under tab 76, it's a

5 fax cover sheet addressed to you from Mr. Gene Onken. And if
6 you turn to tab A, so,76A, you'll see the same e-mail that we
7 were just discussing in tab 13, I believe, and then you'll

B also see some additional handwritten notes down below.

9 Have you ever seen these handwritten notes before?
10 A. Yes,

11 a. And can you just explain to me what the -- what the
12 meaning of the handwritten notes is? I'm just trying to
13 understand what Mr. Onken is talking about in relation to your
L4 e-mail and whether or not this is -- how this issue was

15 resolved.

16 A. Okay. What was the question?

t7 a. I'd just like you to explain to me what the - what
18 the discussion is about. Seems there's a disagreement of some

19 sort, so I'm just trying to understand what this - what this
20 communication is about.
2L A. Of course, this is not with me, so I'm -- this ain't
22 my discussion here, so --
23 a. Okay.

24 A. It just says: It appears Kendell may be confusing
25 the situation of the horses from the Reservation unauthorized

In Defense v. United States 101s12006
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R-4, R-5 and R-6, and I'm just trying to understand what this
range INFM Database is and how -- what sort of information do
you supply for this range INFM Database?

A. The INFM Database is a -- is exactly that. It,s a
database. I'm not sure when - you know -.when it was first
developed, but it's just a database that you enter data for
several different things. There's -- INFM Database is a huge
database, anywhere from -- from wild horse information to plan
information to, I think they have, road information, just a

lot of stuff.

a. And as far as the information that you would supply,
were you permanently responsible for fulfilling the -- or,
supplying the information dealing with the wild horse -- the
wild horses?

A. Could you repeat that?

a, Sure. Were you primarily responsible -- I'm looking
back to the one that says "INFM ENTRIES' on top, under 76A --
were you preliminarily responsible for entering the
information regarding wild horse and burro data into the INFM
Database?

A. Yes.

a. Okay.

A, In 2004.

a. I'll have you keep looking at this page on 764 with
the table, and there's a handwritten comment that says -- at
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a. Okay.

A. -of--
a. I'm going to have you -- we're going to go back to

tab 76, and this is - I'm going to jump to tab 768. And
underneath tab 768, there should be a chart that says: Forest
Service Region 3.

Have you seen this chart before?
A. Yes. Does it have a page 5 at the top?

a. Yes, it does.

A. Yes.

a. Do you know approximately when this chat was
created?

A. Not without reviewing -- there's no date on the
chaft.

a. Okay. And you don't recall when the date was
created -- or, the chaft was created? Excuse me.

A. When the chaft was created?

a. And I just need you to give an audible answer.
A, I'm thinking,

a. Oh, okay.
A. I don't know when this chart was created, a specific

date.

a. Okay. Do you know why -- well, let's staft here.
I'm looking at the first row, which says: Arizona,25

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

t7
18

19

20

2L

Page 77
Acreage, Territory Plan, Desired population, Current
Population and FY -- which I'm assuming is flscal year -- Last
Census.

Do you know why the Heber Territory does not appear
in this column?

A. No.

a. I'm going to have you jump to 76C, and it should be
page 8. It's a table of some softs. It says: Wild Horse and
Burro Biennial Population Estimates. Number of animals as of
October 1st, 1999.

And then it has State, Horses and Burros across the
top. And underneath this information for Arizona and New
Mexico, under the Arizona column, where it says "Horses,',
there's a zero there,

Do you know if that information includes the Heber
Territory?

A. I don't know.

a. Okay. We're going to go to the next chart or table
right after that, that is on page 9 under tab 76C, and this,
again, lists the state and, under each state, the territory
name. It has a designation of FS, which I'm assuming is the
number of Forest Service acres -- is that correct -- for each
territory?

Okay. And then, several columns going across to the

A.

a.
Yes.
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1 least, tell me if you disagree -- that says: probably should
2 be deleted - and there's an equal sign - feral horses from
3 Reservation.
4 Do you agree that that's what it says?
5 A. It appears that a way.
6 Q. And that's in reference to Santa Fe, Espanola,
7 Chicoma? Did I get that right?
8 A. Yeah.
9 Q. Okay.
10 A. Yes.
11 a. And there isn't a similar comment for the Heber
t2 Territory; is that correct?
13 A. That's correct.
14 a. Al right. Is it a practice of the Forest Service to
15 eliminateterritories?
16 MR. PATRICK: Objection, form. Foundation.
t7 THE WITNESS: I'm unaware.
18 a. (BY MS. KLEIN) Okay. Do you know under what
19 circumstances the Forest Service would recommend that a
20 territory be eliminated?
2I A. Could you rephrase that or repeat it?
22 a. Do you know under what circumstances the Forest
23 Service would recommend that a wild horse and/or burro
24 territory be eliminated?
25 A. Other than what was written in tab nine and 10, no,
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Page 78

1 right, one of which is current population of horses and
2 burros, and then the fiscal year of the last census.
3 Do you see where I'm looking?

4 A. FY Last Census?

5 Q. Yes.

6 A. Yes.

7 Q. Okay. And this chaft has the Heber Territory listed
8 as inactive; is that correct?
9 A. No. Inactive?
i0 a. Inactive.
11 A. Did you say inactive?

L2 a. Inactive?
13 A. Correct.

L4 a. Do you know why that is?

15 A. Do I know? Do I know why inactive is there?
16 a. Yes. Do you?

t7 A. I would assume because that they felt that the
18 territory was inactive.

19 a. Okay. And then, looking at the last column, along
20 the row that says, Heber, inactive, it has a 97 in the column
2t of the fiscal year, the last census.

22 It's my understanding that that would mean there was
23 a census conducted in L997; is that correct?
24 A. I'm not -- I don't know.
25 a. Do you recall if there was a census corrected in

Page B0

1 MR. PATRICK: Again, objection, form and foundation.
2 THE WITNESS: Specifically for wild horses, you know,

3 I'm unaware of a census.

4 Q. (BY MS. KLEIN) And how about for any other horses?

5 A. Well, I know that Game and Fish has counted, counted
6 some.

7 Q. And would Game and Fish have counted the number of
B horses in the Apache-Sitgreaves Forest?

9 A. Not as a forest.
10 a. So when you say they, the Fish and Game, might have

i1 counted some -- and, I'm assuming you mean some horses --
12 A. On the district.

13 a. On the district. So, in which district?
14 A. Black Mesa and possibly Lakeside, but I'm not sure on

15 that.

16 a. So it's possible that the - that Fish and Game might

L7 have a census of some soft, and, either formal or informal?
18 Is that -
19 A. I know they've counted horses when they do their
20 inventory of wildlife.

2l a. Okay. Okay, And have you ever seen or reviewed the
22 Fish and Game's inventory of wildlife?
23 A. Yeah, I've seen some of their stuff.

24 a. Okay. And is that stuff in the administrative
25 record?

Page 81

1 A. It appears that some of it is.

2 Q. And can you just tell me which ones you think are
3 from the Fish and Game service?
4 A. Looks like 16, document t6, L7,18, 19.

5 Q. Okay. And would you have looked at those, looks
6 like, their survey records, to determine where the horses in

7 the Black Mesa District and possibly Lakeside District came
8 from? Why don't we turn to tab 16.

9 A. Okay.

10 a. And then I'lljust have you kind of flip through 16,

11 17, must be, 18 and 19.

12 And my question is do you recall looking at these
13 documents to determine -- did you look -- let me start that
t4 over.

15 Did you look at these documents to determine the
16 population of the horses in the Black Mesa District?
17 A. I looked at these documents.
18 a. Okay. All right. I'm going to jump back to tab 76
19 again, and --
20 THE WITNESS: Can I take a little break?

2t MS. KLEIN: Yes.

22 (Recessed, 1:11 p.m. until 1:16 p.m.)
23 a. (BY MS. KLEIN) We were talking about tab 76, and
24 there's various tables and charts within lab 76.

25 My question is did you have any involvement in the
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I don't recall.
-- conducted -- excuse me - in 1997?

I don't recall.

And you've been with the Forest Service since
ish; is that correct?

(Indicating.)

Counting your co-op? Is that --
Yeah, '92 since -- you know, in Heber.

Okay. '92 in -- thank you. I forgot about the other
territory, or the other district.

So, since 1992, to your knowledge, has there ever
been a census to determine the population of wild horses in

that Apache-Sitgreaves Forest?

MR. PATRICK: I'm going to object to form and
foundation.

THE WITNESS: That I'm aware of -- you know.

MS. KLEIN: Okay.

THE WITNESS: I'm unaware of any census, Was that
the question? I guess, repeat the question.

a. (BY MS. KLEIN) Let me repeat the question so the
record's clear.

Are you awaie of any census that's been conducted to
determine the population of the wild horses in the
Apache-Sitgreaves Forest?

1
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Page 83
A. I'm going to say between -- I can't tell you

specifically, but - between '90 -- when I got there and
probably'94 would be --

a. so:
A. - my estimation, or my guess.

a, Okay, So somewhat early on in your employment with
the Forest Service, you were aware that there was a Wild Horse
Territory in the Apache-Sitgreaves Forest?

A. What was that again?

Q. So, early on in your career, so, within the first
three or four years, whatever it turns out to be.

A. As I recollect.

Q. As you recollect, Okay.
Did there come a time when that Wib Horse Territory,

the Heber Wild Horse Territory, was ever eliminated, just, to
your knowledge?

A. Let me read this,
I guess, in 1993, we thought that. We thought that

it was,

Q. And what document were you looking at? I just need
the tab.

A. Nine and 10.

Q. Okay. And other than looking at the documents,.were
you ever specifically told that the Apache-Sitgreaves no
longer had a Wild Horse Territory?

r0lsl2006
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preparation of these charts?
A. Which charts, again? All the ones in 76?

a. Yeah, just these charls in general. We,re looking at
the ones in 76. We can go chart by chart if you want.

A, Well, I'll look through them.
I don't believe I entered any of these charts into

the A Database. I mean, INFM hasn't been around since the
earliest parts of -- but, whatever database, I don't think I
entered these, specifi cally.

Q. And by entered, you mean entered the data?
A. Correct,

a. We're going to turn to tab 77, and tab 77 is another
fax to you from Ralph Giffen, and there,s a cover page of the
10th and 1lth report to congress on the administration of Wild
and Free Roaming Horses and Burros Act, and then there,s a

table or a chart from Appendix B for Region 3, and, again, I
want to just confirm that you - did you have any input into
the preparation of this chart? Did you supply the statistics?

A. And this is from 1992 to '95?

Q. That's my understanding.
A. Not that I'm aware of.

Q. Okay. When were you aware that -- and, just, you
know, in a rough - I don't need the exact date, but in just a
rough estimate, when were you aware that the Apache-Sitgreaves
Forest had a Wild Horse Territory?
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A. I can't remember --

a. Was it --

A. -- that far back.

a. Was it specific, just belief, that there was no
longer a Wild Horse Territory among the Forest Service?

MR. PATRICK: Objection, form and foundation.
THE WITNESS: yes.

a. (BY MS. KLEIN) Okay. We're just going to plow
through some documents really quickly, We're getting close to
1:30.

So, we're going to look at tab 54, and underneath tab
54, there's an e-mail to you from Deb Bumpus.

And my question to you is, in this e-mail, she
recommends that, Deb recommends that, you contact Elaine
Zieroth regarding this request from the - I think it looks
like - the Corrizo Livestock Association,

Do you recall this e-mail?
A. Yeah.

a. Do you remember any conversations regarding the
Corrizo Livestock Association?

A. You know, like I said earlier, I talked to a couple
people, but I don't remember their names or -- or if it - you
know -- if it was Corrizo Livestock Association or not.

Q. Okay. I'll have you flip to tab 52, which is
another - looks like an e-mail from Deb Bumpus. It starts

Page 84
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with: FYI. Kendell, I discussed with Elaine yesterday.
Do you see that?

A, Yes.

a. Do you recall any conversations regarding the sale
barn, as referred to in the e-mail, and what your
communications with the sale barn would have been if you had
any?

A. I don't believe I ever contacted the sale barn --
Q. Okay.

A. - in my recollection.

Q. Okay. I'm going to have you flip to the second page
in the same tab, tab 52, and you will see an e-mail from, is
it, Joe Baeza? Do you know offhand?

A. Close,

Q. Okay. I'll have you just read that e-mail that
starts off with: Gene, I love the Forest Service with all my
heaft.

You ready?

A. Yes.

a. Had you read this e-mail before today?
A. Yes.

a. Do you recall if you -- what your response was to
this e-mail? Did you take any actions to verify any of
Mr. Baeza's claims or information?

A. I'm not sure what we - what actions were taken.
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Page 86
1 Q. Okay. Do you recall any actions that you took to
2 determine whether or not the horses in the Apache-Sitgreaves

3 Forest and, specifically, in your area, the Black Mesa

4 District -- do you -- what actions did you take to ensure that
5 the horses on - in the Black Mesa District were not wild and

6 free roaming horses?

7 A. None, that I'm aware of.

8 Q. Did you look for any branding or lack of branding?

9 A. I did look for branding. I did look for marks and

10 brands, stuff like that, I guess.

11 Q. And what did you -- when you were looking, what did

12 you find?

13 A, It was hard to - it was hard to really see good, but
14 it appeared that most of them were not branded or marked, that
15 I could tell.

16 a. When you were looking, were you just looking with the

t7 naked eye?

18 A. Right.

19 a. Did you have binoculars?

20 A. Naked eye.

2I Q. And how close were you, roughly? Were you a football
22 field away? Were you a half a football field? What was your

23 distance to the horses?

24 A. You know, that varied. It varied quite a bit,
25 actually. Sometimes I seen them from real close. Sometimes

Page BB

land?

A. What did we do?

a. Uh-huh.

A. We discussed it earlier. We posted a notice.

a. okay.

A. Notices of intent to impound.

a. Did you do anything else?

A. Not that I'm aware of.

a. Okay. You ready? Do you have anything? Do you have

any questions that you'd like to ask?

MR. PATRICK: (Indicating.)

MS. KLEIN: Probably not. I think we're done. Thank
you for your time.

MR. PATRICK: We'll read and sign.
(The deposition concluded at 1:34 p,m.)
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STATE OF ARTZONA )
) ss.

couNTY oF MARICOPA )

BE IT KNOWN that the foregoing deposition was
taken before me, JODIE GUHR, Certified Reporter No. 50191
for the State of Arizona and, by viftue thereof, authorized
to administer an oath; that the witness before testifying
was duly sworn by me; that the questions propounded by
Counsel and the answers of the witness thereto were taken
down by me in shorthand and thereafter transcribed under my
direction; that a review of the transcript by the witness
was requested; that the foregoing pages contain a full,
true, and accurate transcript of all proceedings and
testimony had, all to the best of my skill and ability.

I FURTHER CERTIFY that I am not related to nor
employed by any of the pafties hereto and have no interest
in the outcome thereof.

DATED at Mesa, Arizona this 20th day of October
2006.

JODIE GUHR, RPR

Arizona Certifi ed Repofter
No. 50191
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1 it was driving down the road. Sometimes it was a good hundred

2 yards.

3 Q, Okay. Did you ever make a specific attempt to
4 identify how many of the horses were wild and free roaming, as

5 opposed to strays or trespass animals?

6 MR. PATRICK: Object, form and foundation.
7 THE WITNESS: No. I guess, repeat the question

I again.

9 Q. (BY MS. KLEIN) Did you ever make an attempt to
10 determine which of the horses were wild and free roaming, as

11 opposed to -- well, let's start with that, wild and free

L2 roaming.

13 MR. PATRICK: Objection, form and foundation.

14 a. (BY MS. KLEIN) Want it one more time?

15 A. One more time. Wait, With a -
16 a. Did you attempt to determine what percentage of the

17 horses were wild and free roaming?

18 MR. PATRICK: Same objection.
19 THE WITNESS: No.

20 a. (BY MS. KLEIN) Did you attempt to determine what

2L percentage of the horses were trespass horses?

22 A. Hmm. No.

23 a. What attempts did you make to notify the public that
24 there might be trespass animals on Forest Service land for the

25 horses, that there might be trespass horses on Forest Service
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DEPOSITION OF RANDALL CHAVEZ

The deposition of Randall- Chavez was taken

pursuant to Not,ice before Karen M. Niemtschk, C€rtified

Court Reporter No. 50447 in the State of Artzona' on
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RANDALL CHAVEZ,

called as a witness herein, having been first duly sworn,

was examined and testif ied as f ol-lows:

EXAMINAT I ON

BY MS. BROUCEK:

O. Good morni^q, Randall. My name is Christine

Broucek, and I represent f n Def ense of Animal-s. Can you

please state for me your ful-I name and spelling for our

court reporter?

MR. PATRICK: Ms. Broucek, I want to put my

normal disclaimer on here. Werre here pursuant to

court-authorj-zed discovery in this matter. The United

States stil-l maintains that it's inappropriate to conduct

discovery in this type of case, and accordingly, we

maintain our continuing objection to discovery.

MS. BROUCEK: So noted.

A. Randall- L. Chavez.

O. Just spell the last name.

A. C-H-A_V_E_Z .

O. Your address where we can reach you, so your

business address?

A. 2022 West White Mountain Boulevard" Lakeside,

Arizona 85929.

O. And telephone number?25

AZ LTTTGATTON SUPPORT (480) 487-0649



4

1

2

3

4

5

6

7

B

13

I4

1_5

t6

t7

18

T9

9

10

11

t2

20

21-

22

23

24

A

O

A

O

nn

o

A

o

(928 ) 368-817 4.

Great

I take that back. That's my home phone number.

Strike that.

5111 is the last four digits of that..

Have you ever had your deposition taken before?

No

Mr. Chavez, just so I can explain to you a littl

bit about how the process works, our court reporter here,

she's taking down everything t.hat you say so one of the

key ideas behind this is making sure we get a cl-ear

record.

A. Okay.

0. In that respect, I wil-l- be asking you questions.

I want to make sure that you l-et me f inish my question an

I will also let you finish your answer so we don't step

over one another.

A. Okay.

O. In addition, w€

the court reporter can't

need a complete yes or no because

take down a head nod or an uh-hu

or hu-huh. so I may remind you of that throughout the

deposition.

It is al-so assumed that if you answer the

questj-on that I ask of you that you understood it. So

make sure if I ask you something and it doesn't seem clear25
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or you canrt answer it the way I asked, just ask me to

rephrase it or ask and I will- do my best to clarify.

A. Okay.

O. Telf me a littl-e bit about what position you hold

currently in employment

A. f 'm an

Di-strict but for

acting district

operatj-ons team leader at Lakeside Ranqer

about. two more weeks I'm currently the

ranger on the

District but I will be back to

Springervill-e Ranger

my position in after the

15th of October. But the operations team l_eader is

actually on the district is in charge of implementation,

and I'm in charge of range, timber, and water shed.

O . When you s.ay implementat ion, what does that

mean?

A. We have a planning team and we have an

implementation team. So the planning team does the

paperwork and preps everything and I'm the implementation

team leader which carries out the p1ans.

O. And how long have you been in this current

position of operations team leader?

A. Fi-ve years .

O. So that would mean you started about 2002, 200I?

A. September of 200L.

O. Okay. And what did you do prior to that

position?25

AZ LTTTGATTON SUPPORT (480) 4BL-0649



6

1

2

3

4

5

6

7

B

9

10

11

I2

13

L4

15

L6

I1

1B

20

27

22

23

24

A. I was a range land manaqement specialist on the

Clifton Ranger District which is still on the

Apache-Sitgreaves National Forest.

0. TeIt me a little bit about that posltion. What

were your duties?

A. I was in charge of working with the ranchers that

leased Forest Service land to raise livestock.

O. Did you actually handle the leases or did you

j ust oversee

A. I was I helped administrate them, and I did

have a supervisor that was mainly in charge of it but I

was the next leve1 down.

O. And te1l me how long did you do that.

A. f was there six years.

O. And prior to that, what did You do?

A. I was a range, what they call, a student coop

education proqram employee, which I went to school a

semester and I worked a semester until I graduated and

then I

0

A

O

A

o

nn

was permanently placed within the Forest Service.

And so what year did you graduate?

In 1996.

And that was a degree in what?

Range management.

And where did you attend?

New Mexico State University.25
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O. Do you hold any other particular certificates or

degrees ?

A. An Associaters of general science.

O. And tel-I me again, you have been working in your

current capacity for the past five years?

A. Yes.

O. TeII me the distinction between this position and

the acting

A. The acting district ranger?

O. What's the distinction there?

A. The ranger that was on the Springervil-l-e Ranger

District retired in August and the current Eorest Service

supervisor asked me to fill in until the positlon could

get filled or someone was hlred. But it's a temporary

promotion detail.

The acting district ranger is actually the person

that is in charge of the distrj-ct and all functions. The

operations team leader, Irm just one of the five functions

that are on a district.

0. Okay. And that wilf go on for about two more

wee ks ?

A. Two more weeks. I have been in there since

August.

MR. PATRICK: I'm sorry. August of '05 or August

of | 06?25
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THE WITNESS: '06.

O. Just in trying to understand the distinction

between these different distri-cts, how does Lakeside

relate to the Apache-Sitgreaves National Forest as a

whole?

A. Lakeside is actually on the Sitgreaves portion o

the forest. Springerville that I'm on right now is on th

Apache side. And f don't know if it puts then there

also is the B1ack Mesa Ranger District which Heber is on

the other side of Lakeside. Actualfy, Lakeside is in the

middle of Heber and Springerville Districts.

O. Okay. And give me a little indication of how

reporting occurs. Who is your immediate supervisor?

A. Currently or in my operations team feader

pos it ion ?

O. Let's do both. Currently?

A. Currently my supervisor that I report to is

EIaine Zieroth, the forest supervisor.

0. And then as operational team leader?

A. f report to Edioard Collins, and he is the

district ranqer on Lakeside.

O. And I might be a litt1e confused here. Is Ed

Collins the one that just retj-red and you're filling in

for him?

A. No . Her s stil-l currently on. John McGiver was

o
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the ranger on Springervil-1e. He retired August 1st.

O. Okay. And then who does Ed Collj-ns report to?

A. Elaine Zieroth.

O. Thatrs the chain. Do you have others underneath

you that report to you?

A. Yes. In the operations team leader?

O. As operations team leader.

A. Yes.

O. Who would those?

A. CarI Deceasar and he is my timber sale

administrator. And then Pete PadiIla, who is the

assistant to timber sal-e administrator, assj-stant to Carl_

Deceasar. Pete Padilla is P*A-D-I-L-L-A, and Tina

Sorenson, S-O-R-S-E-N-S-O-N, I believe, she is my resource

assistant, and they al-l three directly report to me.

O. So is it safe to say that based on your

experience and your education that you went straight from

undergrad to working for the Forest Service?

A. Correct.

A. Have you had any other employment positions sinc

graduating from your undergraduate?

A. No.

O. What, if dfly, particular knowledge or skills do

you have as it relates to wil-d horses ?

A. To wild horses or horses in general-?25
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O. Wild horses

A. f'm not sure I'm clear of the question, I guess.

O. Based on your educational- training and your

experience you've had thus far in your employment, what

experience have you developed in working with or managing

wifd horses?

A. The forest service doesn't reaIly manage. We

don't have a wild horse wellr we do have a wild horse

program, it's just not on my district or the district I

was previously on. What I know about them is from what

I've tal-ked to other range land management special-ists

that do the wild horse program, which are in different

forest s .

O. What forests would those be?

A. The Carson, which there is the Hickoria Ranger

Di st ri ct

O. And so am I safe to assume that there is not a

wild horse territory in the Heber, Sitgreaves-Apache

Forest ?

A. WeII, or Lakeside, the district I'm orir there is

no.

O. So just specifically to Lakeside?

A. On Lakesider rlo, there is no wild horse

territory.

O. In your capacity AS operational- team leader,25
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outside of the Lakeside area, have you had any experience

dealing with wil-d horses or wild horse issues ?

A. No.

O. In your training and your educational background,

was there any reference or I guess background given to yo

on how to deal with the issue of wil-d horses in a National

Forest generally speaking?

A. No. As far as training, ro. There is nothing

that I have been through that has dealt with any wild

horse issues. I meanr w€ do have regular horses in the

Forest Service where we do use those for riding and from

getting from one location to another. Clifton is a

horseback district only. We have 400 miles worth of trail

and we only had 100 mil-es worth of road, so we rode horses

pretty much everywhere we needed to go.

O. Okay. Are you familiar in your capacity as

operati-onal team leader with the issue of trespass horses?

A. Yes.

O. Tel-l- me a littl-e bit about what your experience

is in that matter.

A. When I arrived on the district at Lakeside r-n

200I, the ranger did inform me that from time to time we

woul-d get reports of trespass horses and it was my duty,

since I was the manager of the grazlng permits and the

al-l-otments, it was one of my duties to deal with the25
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trespass horses, whether it was reservation cattle or fro

time to time we would get privat.e l-and donkeys and muf es

get turned loose and we woul-d deal- with those.

So I would whenever I woul-d get report s of

animals that were not that did not belong to the

grazLng permittees then I would go out and deal with the

trespass animal-s.

O. Tell me a little bit about how you would deal

with trespass animals.

A. Most of what we do is try to verify the locatj-on

of where they were at. Most of the calls that I did get

were from golf courses. We have the Torreon GoIf Course

and the Pinetop-Lakeside Country CIub and they would call

and tell- us that the Forest Service horses were on the

golf courses, which we don't have any horses so the

closest area and none of my permittees run horses on

thej-r permits so the next fence that was over was the Fort

Apache Reservation.

So what I woul-d do is caII the Fort Apache brand

inspector and let him know that there were horses, and he

woul-d come up and verify who they belonged to and would

take them to who they belonged to.

O. How would you document, one, the reports and

then, two, the action you had to take to deal with any

trespass animals?25
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A. Baslcally, we would get a phone call- record and

we would put down whether, you know, I made contact with

the brand inspector or not and informed him of the

l-ocation. He would get back to us and j ust let us know

whether he was abl-e whether he was successful- in

gathering the animal or not.

As far as documentation, it would be basically a

telephone log and that was about it.

O. So would those telephone logs stil-l exist today?

A. They should, but I dontt know if they were on

just these smalI paper copies or if they we re

actua 1 1 y we do have a telephone record 1og. There

probably are a few in the what we call the field files.

We have range allotment field files, and any time we make

contact or something we try to document as much as

possible in those.

O. Okay. Are you familiar at all, either through

your work experj-ence or your educational- training, of the

Wild Free Roaming Horse and Burro Act of L91I?

A. I know a little blt about it, and basically, I've

just learned more about it recently than I knew before.

O. What was your knowledge prior to this Iitigation?

A. Basically, prior to the fitigation basically what

I had l-earned in hiqh school, not hiqh school, IN col-1e9€,

and what the act was and what it was. And then basically25
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I knew it was an act that was within the Forest Service.

That was about i-t.

O. Were you aware when you came on board in 200L

that there was a wifd horse protected area in the

Apache-Sitgreaves Forest?

A. No.

a. Do you recal-l whether anyone made mention of the

protected area one way or the other, l-ike we had one or we

used have one?

A. Again, when I did learn more about it was once

the litigation started.

O. What have you learned since then about the Wild

Horse Act?

A. WelI, since the act or since the litigation

s tarted?

a. Since the litigation.

A. Since the litigation we did find out that there

was an area desj-gnated on the Heber Ranger District and

basically I know the l-ocat j-on of it now and I j ust know

it's about 14, 000 acres.

O. Tell- me again who is in charge then of the Heber

Ranger District?

A. Kendal-l Hughes . Wef 1, the district ranger is

Kate KIi-en.

O. Kate Klien, Irve heard that name25
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A. And Kendal-I Hughes reports to Kate. Kate reports

to Elaine Zier oth.

O. So activities and administration of Heber Ranger

District, would you have anything to do with those

operations ?

A. No.

O. Have you heard the word used feral?

A. Yes -

o. F-E-R-A-L?

A. Yes.

O. What is your understandlng of what that word

means ?

A. Of an animal that is basically, it's been

turned l-oose or itf s a horse thatrs not rea1ly that

probably has been maybe rode before and is calm and then

basically just kind of turned 1oose.

O. Abandoned?

A. Abandoned or thatrs basicalJ-y what I've

understood. They were tame at one time and now they have

kind of been abandoned.

O. How does that , Lf you can distinguish, how is

feral distinguished from maybe a trespass animal?

A. We11, administratively I would probably say that

trespass is a term that we use for our permits, an animal

is not authorized to be on the all-otment that basically we

.] ':

10

11
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have to collect a grazrnq fee for animals that are on the

allotment and if there is not if there has not been a

fee that has been paid for that livestock then it is in

trespass. FeraL, again, an animal that has been turned

Ioose.

O. Okay. What was your experience wel-1, f irst of

all, were you in your current posi-tion, fre aning the

operational- team leader, were you in that position during

the 2002 Rodeo-Chediski fire?

A. Yes.

O. How did that impact the Lakeside District.?

A. It impacted my distr j-ct as f ar as it burned about

40r 000 acres of the district, and I don't recal-l how

biq how many acres total- our district is at this point.

O. And you said that you oversee graztng permits on

your district?

A. Yes.

O. About how many permittees do you have?

A. I have about 74 permittees.

O. And you're able to charge a fee for their gtazing

rights ?

A

o

A

0

Correct.

What kind of permittees are they r cdttle?

Cattle producers.

And how did the fire impact those permittees?

'f.l

25
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A. It affected them by it actually only affected

two of my permittees out of the because one permittee

owned the majority of those al-lotments or leased those

allolments. So basically we restricted him from not

grazLng livestock on the burned area until we had

met what we did is we did a we set up some

guidelj-nes of what was needed before we could let

livestock reenter the burned area.

And so we've actually j ust started grazLng the

burned area on these allotments in 2000 let me see. W

entered the first pasture 1n l-ate 2005 and we're just now

starting to reenter the grazLnq back into the burn here i

2006 for cattle.

O. Did you have j-ssues with f ences coming down due

to the fire?

A. Yes. We had had issues before the fire, and

after the fire it basically all the posts were wooden

so it feft nothing but wire.

O. And aII the wire just went to the ground?

A. The wire went to the ground, so there basically

was no fence along the Fort Apache reservation where the

Rodeo-Chediski fire had come through.

O. And you indicated there was a problem with the

fence prior to the fire?

A. Yes. We had been in constant conversation with
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the Fort Apache reservation on fence maintenance. When I

arrived 1n 200I I know we were trying to set up a

memorandum of understanding between the U. S. Forest

Service and the Fort Apache on who woul-d be responsible

and what maintenance would take place, and we never did

get any signatures. We got Forest Service signatures but

never got any Fort Apache reservation signatures agreeing

to fence maintenance. So basically the fences were i-n

poor shape.

0. Why was the Forest Service working with the

Apaches? Was it their fence?

A. Correct. Most of the fence was on their side of

the boundary.

O. And they just 1et it fal-1 into disrepair?

A. Well, a l-ot of trees f all on the f ence. Elk when

they run through the fence, they have timber sales, just

various things tear up the fence.

0. What were some of the issues that resul-ted with

the fence being down, rf you know?

A. Wel-I, what it resulted in is that I would get

certain ca1ls of trespass Iivestock over in, whether the

gol-f courses mainly in the golf courses is where I

would get the calls.

O. Would the same happen where some of your graztng

permittees, their l-ivestock woul-d end up on the tribe' s

.t .:
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territory and they would call you?

A. Sometimes. Most of the time one of our

requirem.ents of the permittees is try to mend as much as

possible even though they cannot one thing we can't do

is provide material to put on the reservation because

we're providing property to somewhere elser so they would

j ust mend the best they coul-d.

And they woul-d work with on the other side of

the reservation is a grazLng association which is a

conglomerate of people that basically use that area on th

reservation. And they would work with them somehow and

work on these f ences f rom time to ti-me.

O. Whatrs the state of the fence now between the

Forest Service and the Apache tribe land?

A. The fire was in 2002 and I believe it was

directly after that, probably 2003 before they got

everything up and running and it might have been late

2002. The reservation did put forth a fence crew and

materials and rebuilt the fence along the whole

Rodeo-Chediski, 10 mj-l-es comes into my mind but it' s

approximately.

0. And is there currently any kind of agreement that

you have been able to figure out with the tribe to

conti-nue the mai-ntenance of this fence l-ine?

A. I know we were working on something, again, but25
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to my knowledge f don't know if it has been approved or

signed or anything like that. I know we were trying to

work on something again, but that is upper management that

takes care of that. I'm not sure what they'have decided

or taken care of.

O. Okay. Did there come a time that you became

aware that a popufation or a herd of horses traveled from

the reservation land onto the Forest Service during the

repair time of this fence?

A. Yeah. I would say in my time from when I arrived

on the district and before the fire I would get two to

three cal-l-s a year of horses being on the golf course or

in the general vicinity.

Currently what l'm observing is I have what I

reference as to three different bands and two general

locations and it's just geographical- names that are on the

district. I say we have the Joe Tank herdr w€ have the

Juniper Ridge herd, and we have a Cottonwood herd which

there are anywhere from 20 to 30 in each one of these

herds that Irm observing after the fire.

O. And by herds, these are horses?

A. Correct.

O. Have you yoursel-f wit.nessed and seen these

horses ?

A. Yes.

24
.:...j

25
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O. Have you been close enough to observe whether

there j- s any branding or markings of any kind?

A. Most of the time and from what I'm used what

I'm f amil-iar with on a brand on a horse is dif f erent f rom

what the reservation uses. The reservation, they have

markings is what they cal-l- them. And they have had to

kind of show us what to kind of look for and usually I

cantt get close enough to see what exactly is on there

O. In your experience, what is the kind of

markings? What do they use?

A. The markings I'm used to seeing on horses are

what we call- freeze brand and basically it's where they

get the brand and put it j-n is it nitrogen? Basically

freezrng temperature and what it does is deaden the hair

f ol-1ic1es, I bel-ieve, and makes the hair gray. It's a

Iess painful way on horses and that's what Ilm used to

seer_ng.

I don't know if the reservation I donrt thi-nk

they use that method.

O. Where do the markings that you're used to seeing,

this freeze branding, where do you see that?

A. Usually see it on the hip or the shoulder of the

animals. From what the reservation te1ls us is that they

have an association marking and then they may have another

identifier somewhere else that okay, they know it
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belongs to this association, but it belongs to this person

of that associatJ-on, and itrs two dif f erent and they're

real thin, smaII scratches is what I would explain them to

be

O. And has anyone ever told you where they like to

place these scratches so if you were looking and trying t

find it.?

A. Main1y what the brand inspector f rom t.he

reservation has told me is they usually place the

association marking somewhere up around the mane and then

sometimes on the hip they will put the person that it does

belong to on the higher part of the hip.

O. So it's like a double marking in a way?

A. Right

O. So of these maybe three bands or herds of horses

that you've personally seen, you would have to get right

up next to the horses to look for these reservation

markj-n9s, correct?

A. Yes. You would have to probably corral them and

possibly someti-mes you might even have to shave the hair

to see what is on the skin.

O. Okay. Based on your experience or your knowledg

of the Wild Horse Act that was implemented in L977 and

what you fearned in school, now that you have come to

realize that there is a protected wild horse territory i-n25
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the Apache-Sltgreaves Forest, would you agree that under

the Act the Forest Service has a duty manage any wil_d

horses that might be found on Forest Service land?

MR. PATRICK: Objection to form and foundation.

A. Irm unclear of the question also.

O. WeIl, I'm trying to see how much knowledge you've

maybe even remembered about the act. The Forest service

under the Vilild Horse Act implemented in L91L requires that

any wil-d horses on those Iands be managed. Woul_d you

agree wlth that statement?

A. If it was within the territory?

O. Correct.

A. I woul-d agree.

O. So you would limit any responsibility of the

Forest Service to just the horse territory?

A. Riqht.

O. And again, is that j ust based on a recoll-ection

you have of what the act was intended?

A. I believe so, and I would have to read through

the act again to fulIy

t.he act.

O. So if I were to tel-l you that the act actually

encompasses areas where the horses might move around to

which would be off the protected horse territory would

have you any way of disagreeing with me without reviewinqr25
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the act itself?

A. Aqain, I would have to review the act to say

whether or not that would be the meaning of it, I guess.

O. Okay. That's fair enough. Based on your answer

that wj-thin at least the horse territory or the protected

area t.hat the Forest Service woul-d have a duty to manage

those horses, do you know whether or not anyone in the

Forest Service in the Apache-Sitgreaves Forest has

actually put together a management plan?

A. I don't know if they have. I haven't seen one

Not to say you know, it coul-d be somewhere in our

forest plan but what Irm getting dl, I guess, is I

pretty much just deal- with the things that are on my

district, and if it's something that. is not associated

with my district I don't deal wi.th it as much as probably

other of my counterparts do.

O. Again, that's fair enough. If itfs not in your

territory do you know whether or not, and this based on

your experience and what you have deal-t with, whether the

Forest Service has conducted any kind of inventory of wil-

horses that might exist on the Apache-Sitgreaves Forest?

A

O

Current 1 y?

Currently.

A. We have just been, since the firer we have been

documenting numbers, locations, and again pictures, mainly25
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pictures.

O. And where would those pictures be kept or who's

ln charge of handling all the photos?

A. Basically what we do is we save them on our

server or sometimes they're also placed on CDs. There are

various people, some of the recreation people keep

pictures, and I'm just speaking on my district, and then

f've kept some pictures on CDs.

O. Do you currently have any pictures that would

show some of these horses since the fire?

A. Yes.

O. About how many pictures?

A. Not on me but

O. You don't have them in your back pocket?

A. I would say approximately 20 to 30

O. And what was the reason for taking the

photographs of the horses?

A. Basically for documentation.

O. Do you know whether or not there is any data

that's been generated as far as numbers of horses that

have been seen in the forest area?

A. No . No database or anything has been establ-ishe

at this point.

O. But as far as documentation, you're aware that

maybe some numbers have been logged?otr
.J
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A. f believe so. We were starting one but I don't

know how thorough it was. Mainly, like I said, we've kind

of just been taking pictures and capturing the date of

when we saw them and general locations.

O. And the purpose of capturing dates and again

' A. Since the fire and what.we were intending was for

the contract, bas j-caIf y, so we coul-d tell- whoever did get

the contract of the locations of where we did see most of

these animals.

O. So since the fire, which happened, again, in late

spring, early summer of 2002?

A. June the 18th of 2002.

O. Ts burns in everybody's mind. Sj-nce that date

have you been keeping track knowing that you were going to

need to round up al-I of these horses?

A. I bel-ieve we didn't start until probably 2003

that we were we started the rehab efforts probably in

l-ate 2002 and then when we started seeing more and more

numbers j-n 2003 is when we started capturing more pictures

and documenting and trying to note how many we had seen.

O. At the earliest j uncture that you began to see

more horses on your area that you're responsible for, did

you begin l-et me see the right way to ask this.

Did you fol.l-ow the procedure you spoke about

before where you would contact who you thought the owners

10
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were and try to get some help in trying to qet the horses

back off?

A. We would contact the brand inspector from the

reservation.

O. And, again, woui-d there be written documentation

of any kind that would show what contacts were made and

what resulted?

A. There might have been. Most of what I

recol-lect is that as I was out in the forest patrolling o

looking over areas that we had rehabed, I would basically

make a ceII phone call .from my vehicle to the brand

inspector and tel-l him where I was at, how many I had

seen, and he told me he would try to get out there as soon

as possible.

O. Do you have any idea whether anyone ever came to

retrieve horses?

A. T bel-ieve he came up, but the problem was the

fences at that ti-me all al-l- the interior fences that

the Forest Servrce even had at that time were burnt down

also. And I believe he tried to f think he set up

temporary paneJ-s to try to capture some. He was trying to

lure them in with feed but there was so much feed

throughout the whole area, they weren't attracted to what

he was putting out because they weren't hungry because

there was plenty of f eed el-sewhere. So I don't think he25
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was successful at all really on capturing anything.

O. Who was l-he tribe inspector at that time and are

we speaking about the 2003 time frame?

A. Yes. Pretty much dealt with well, 1et. me take

that back.

There have been two individuals that the name was

passed on to me. Lowell, L-O-W-E-L-L, Walker is the main

individual that I've deal-t with. When T got to Lakeside

in 2001- Joe Harvey was the person that the name was

passed on to il€, but he had moved into another position

and Lowell had taken over. And their titl-e is tribal

brand inspector, horse and cattle.

(Br j-ef recess ensued. )

O. BY MS. BROUCEK: Jumping around just a little

bit, telt me when you first became aware that there was a

protected horse territory j-n the Apache-Sitgreaves Forest.

A. Sometime in 2005.

O. And do you remember the circumstances of how you

became aware?

A. I believe it was probably I know it was maybe

right, at the beginning of the litigation and it was after

we had awarded the contract, and right there about the

beginning of titigation.

O. Now moving over and talking just about the

contract to gather these horses, what. was your involvement25
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in this process?

A. I was actually -- I was one of the two people

that was probably in charge of developing, or not I

woul-dn't say developing, putting together the conLract,

myself and Kendall Hughes. And what I did is I call_ed

other forests, l-ike that r had mentioned earrier, that ha

done horse gathering contract or thls process, gathering

horses, which I borrowed the contract from I

basically fj-rst call- r made was to the Lincorn because

they were just in the process, they had just awarded a

horse gathering contract, whj-ch they are also next to

Muscul-aro Reservation, similar situation but they have no

territory.

They had al-so passed down a name which I knew

this person as werr up to the Hickoria Ranger District on

the Carson, and between those two I had got a copy of a

contract and worked through that contract to make our fit,

make it f it our af ea. And then I al_so passed it on to

Kendall Hughes so that he could put his input into it

before we sent it into the contractinq officer

O. What was the time frame that you first initially

started the project?

A. Agaln, sometime in 2005. And I don't remember

whether 1t was earl-ier or later. f j ust know it was

sometime in 2005 we st.arted developing and put.ting25
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together the contract.

O. Were there discussions prior to 2005 that

something needed to be done with the horses and we

needed what were those discussions?

A. What it was was we had started our rehab efforts

on the burn, and we had invested a l-ot of money in seed,

mulch. We were paying A contractor to put this material

out. We were starting to see pretty good response. One

of the things we were concerned about was the water shed,

and we were seeing some areas that where these horses

were congregating especially in drainage bottoms, a 1ot o

the vegetation had been removed.

And then another thing that probably helped it

escalate it is we had permittees complaining to the Fores

Service that why werenft they allowed to graze their

Iivestock when we were allowing horses to grazes.

Basically we had told them we could not let. them reenter

with cattle into this burn area until we had seen

satisfactory conditions in vegetation, soil, and

improvements, range improvements, which j-s the fences and

tanks.

And they were complaining to us saying that,

weII, it's unfair that you are not Ietting us put our

livestock in but you're allowing horses to still graze.

O. At that point did you consider the horses that
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were grazing to be trespass or feral?

A. Trespass, trespass feral. Again trespass to me

is the administrative side and feral- would be a general

term that we would use.

O. What woul-d your response be to these complaints?

A. We would tell them that basically WU what they

woul-d do is they would complain and say the criteria that

we set up with them, that these horses were still

viol-ating those terms or conditions that we had set forth

on them

O. Right.

A. So we told them that we would try to do

something, and we would escalate it up to upper management

to see what we needed to do. In one of the budget years

some of the rehab money, we call it rehab dollars/ they

had provided us some money from the regional office to put

forth towards the gathering or put to a contract in place

to try to remove some of these trespass animals.

O. And again, if efforts were made to contact the

owners of these horses, would that be documented somewhere

within this time f rame in l-ate 2002, 2003, 2004 time

frame ?

A. Yeah. We have, f want to say an annual or

biannual. I want to say it's probably an annual

cooperative meeting that is with the tribe. And Elaine is25
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bas j-ca11y the mai-n person that does sit in with that, and

she would i-nf orm the leaders, the tribal l-eaders of the

situation and told and there should be documentation

from those meetings informing them that their anima.l-s were

up on federal land and if they wanted them to please come

and get t.hem.

O. And to the best of your knowledge that would have

been documented somewhere?

A. I would suspect that it is documented because

they should take notes from those meetings or minutes or

it will be an agenda item. There shoul-d be an agenda it

or an agenda from those meetings. And I know that it was

brought up in 2004 or 2005, and possibly both, but I know

one of those two years that one of the agenda items was t

talk about that and the fences. It might have been a dual-

item such as fences/animals or something like that.

O. But j-n ej-ther event, there would be an agenda or

some sort of f ol-low-up meeting minutes ?

A. Right.

O. Did you ever see any agenda or meeting minutes

for these meetings?

A. I bel-j-eve I saw an agenda. I don't know if I sa

the minutes from the meetitg, but I believe one of the

topics to be discussed was on the aqenda.

O. Well, backing up again to this project to gather25
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the horses, you and Kendaff Hughes were in charge of it,

correct, of putting the proposal together?

A. Correct, of submitting lhe contraql to the

contracting officer. And then also there you' re

tal king about the proposal- ?

O. Yes .

A. What we did is we knew that well, we were only

given $100,000 for the contract from the regional office

that was funding that was passed down to our forest. What

we di-dn't have was what we did is we went through

went to a resource advisory committee where they give ouL

grants and submitted a proposal to try to get additional-

money basically to cover either,.rnore head being removed

and al-so to cover administrative costs which was to

administer the contract which we had no money for

O. So those were two separate items?

A. Two items but it's stil-I within the same

proposal-. Within the proposal you have to calculate in a

certain percentage for administrative costs, and f don't

know what that percentage is. In the form it does give

you a certain, whatever yourre asking for plus this much

for administrative costs.

O. At that point in time in 2005 when'you were

putting together the contract and the proposal, how were

you basing your numbers as far as what would be gathered25
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when it comes to the number of horses?

A. Basically what we were observing and through

pictures.

O. Was it afl visual or did you have anybody get up

in a plane and try to determine how many horses you were

trying to

A. The Forest Servj-ce didn't get up in a plane. It

was basically through vehicle traffic that we were

observing these and trying to keep track of how many per

herd. Arizona Game and Fish did, 1n fact, fly and

one they do fly for their el-k survey and they did start

keeping they were seeing more and more horses, so what

they would do on their form is keep track of how many

horses they did see during their surveys.

O. In putting together the proposal and/or the

contract for rounding up these horses, did you have to

work with other districts Lo get numbers of horses that

they might have?

A. Yes. Kendall and I woul-d visit and I would tell-

him basically what I thought I had and he woul-d teIl me

what he thought he had, and that's what we submj-tted to

the proposal. He had more acreage and more territory or

more district than I did and he was seeing larger numbers

than I was.

O. And how does Kendal-l's district rel-ate to where
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the Apache l-ine was? You said you have direct. fencing in

your district with the Apache tribe territory?

A. Right. Both of our southern boundary is the Fort

Apache reservation.

O. So Kendallr s district al-so has a boundary?

A. Right.

O. Do you recal-J- whether he mentioned to you similar

issues with the fence being down and horses com.J-ng across?

A. Yes. We would discuss what we both get is

what we caII range betterment funds and it keeps -- the

amount keeps dropping each year, and we both talk with the

amount of money that we do get there was no way possible

of trying to reconstruct any of that fence or anything

like that

So that was some of the discussions we would talk

about is that we were kind of at a loss on what to do and

we had kicked it up to the next person who was actually in

charge of kind of giving us our funding at the forest,

which is Deb Bumpus. She is our not real1y our

director of range because that's in Albuquerque. She's

our support at the supervisor's office

O. Did there come a time af ter the f j-re that anyone/

whether it was Kendall or anyone on your staff, indicated

we've had a large number of horses now suddenly appear on

our land, oD the Forest Servj-ce land?25
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A. Wel1, what we had just been talking and saying

that we had started seeing more and more numbers as far

ds, like I said, when f was before the fire, two to

three heads was normal. Two to five head was probably

normal-. Now we were starting to see groups of 10, and

then it just seemed l-ike it just started escalat.ing and

then I refer back to t.he three bands and there was

probably 20 to 30 in each band, which raised my numbers up

to about. 90, B0 to 90

O. And what f'm trying to figure out is whether or

not this horse mj-gration or the suggestion that the horses

were coming from the Apache reservation landr wds that a

gradual thing or was there a period that they tried to

round up al-1 these horses and a bunch escaped onto the

forest service l-and?

A. We had been told actuaffy, it was told to the

f orest, it wasn't told to me directly but I bel-ieve

Elaine, the Fort Apache reservation was going through

efforts to try to capture a lot of horses that were on

their area also, which what we've what may have been

coincident but we started seeing more numbers after they

had tried to take place with their gathering. So the

numbers did fl-uctuate up quite a bit after t.hei-r, f don't

know how successful it was or anything l-ike that, but

their gathering.25
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O. And that again would have been in the 2003 time

frame ?

A. 2003, 2004. Early 2004 probably. And one thing

that we heard was they were going through efforts to

replant a lot of trees. We cafl- it reforestation. And we

had heard through some of their members, tribal members,

that these horses were basically camping in the areas

where they had planted thousands and thousands of trees.

And when we do reforestation, we usually protect the

tree. We plant it and place a plastic cone on top of it

so it has shading and protection and it al-so funnels

moisture j-nto it, and these horses were pulling the cones

and pulling the trees up.

So t.hey had went through a big effort and spent a

lot of money to do this reforestation and they felt it was

being disturbed.

O. And tell- me again what this term camping means

A. Camping or basically positioning themselves right

in the middle of this and staying there for long periods

of time in the middl-e of these areas

O. And do you know, if anything, what they did with

the issue on their land wi-th the horses camping?

through a capturing or a

rumors, but basically it

A. Again, they

gathering effort. We

is rumors, that they

tried to go

had heard

had shot some and I don't
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know that's what we heard

O. Just a rumor?

A. We had no way of confirming that.

O. At the time that you heard they were trying to

gather the horses because they were trying t.o reforest, do

reforestation efforts on their territory, do you know

whether the fence had been repaired by that point?

A. It had. After it was in late 2002 or early

2003, the reservation actually jumped on rebuilding the

fence right away. I mean, it was within months after the

Rodeo-Chediski fire.

O. That must have been surprising after so many

efforts to try to get them to work on the fence?

A. Wel-I, what had happened is after a disaster like

this, a fire, not only did we get money, they also got

money because the BIA, Bureau of Indian Affairs, is part

of the Department of Interior, and they al-so released or

not rel-eased but initiated a burned area burned

emergency area rehab team, a BEAR team, which the

Department of Agricul-tural does the same thing, Forest

Servj-ce. But there were two separate teams working at

that time, a Department of Interior team and Department of

Agricultural team, Forest Service team and they had got

money to do these rehab efforts. And so I think one of

the items that they submitted is they wanted to do the25
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fence which that burned area money would pay for.

O. And that was in your district or would that be

kind of across the board that the fence was bei_ng

repa i red ?

A. It was across the board. It started on Highway

260 and supposedly went all the way across the Lakeside

District, all the way through the BIack Mesa Distrj_ct to

the Young Road, which is, like I said, 10 mil-es jumps into

my mind but that's an approximate.

0. Do you have any idea how long it took them to get

aIl- that fencj-ng back up?

A. It took them I would say probably six months.

O. And then they began the reforestatj-on efforts

afterwards or were they doing that in conjunction?

A. What.they were. doing l_s actually they went in an

tried to salvage as much tj-mber as possibl-e and then in

areas that were either completely had hiqh intense

burns or areas that after they salvaged they woul-d go in

and replant trees because for the reservation it's an

i-ncome f or them.

\l

A

Because they sell- the timber?

Riqht.

O. And so trying to figure out, if the fence went

right back up, pretty much after the flre and then they

started their reforestation efforts maybe a' littl-e bit25
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after that time frame and then they started having

problems with these horses gettinq into their new growth,

when did the horses get into the forest land?

A. What happened is they went through this big

effort to put the fence in and mainly what I observed on

my part of the district, which I did ask Kendall if it was

happening on his as well, they didn't. put in any gates or

the gates that they did put in were being left open by the

people that were doing the salvage timber sales. And what

they would do is the 300 Road runs along the whole entire

Mogollon Rim, and most of their timber entrances to go

down through the canyon are right off this 300 Road. And

what the timber trucks would do is drive in to go get

their logs but would leave the gate open. And they would

l-eave them open during basically the whol-e time of

operation, which would be Iike at 6:00 in the morning

until 6:00 1n the afternoon.

And what I did personally observe was horse

tracks coming right through the gate. Because I was

trying to pinpoint where they we re coming f rom as well-.

And right because the road turns to fine powder with as

many trucks that go through there, and you can clearly see

once a truck qoes through if anything had passed through

So we would and I may or may not, I can't

remember, on one of those CDs may have pictures of horse25

AZ LTTTGATTON SUPPORT (480) 4Bt-0649



4I

1

)

3

4

5

6

7

9

10

11

72

13

t4

15

16'

!1

18

L9

20

2I

22

23

24

tracks right in the gate.

O. Was there anybody riding horses in that area?

A. Not to my knowledge

O. Before the fire occurred, did you have any

knowledge of any wil-d horses existing in the

Apache-Sitgreaves Forest?

A. No

O. Had you ever seen any inventories or consensus

indicating there was anywhere from two to five like in the

early ' 90s ?

A. I havenrt.

O. Let me take a minute and if we can show him the

administrative record. We previously marked at the

depositlon of Elaine Zieroth, w€ marked the admj-nistrative

record that was given to us to document the

deiision-making piocess that went into the'contract to

gather the horses. And I would l-ike you to just look at

it and see if you' re familiar with some of the

documentation or al-I of it. Can you review this one?

Just take a minute and take a look through and see what

you ' re f ami l- iar with and what you ' re not .

A. I s t.here a cert ain point ?

O. No. There is actually an index in the beginning,

tabl-e of the contents. ,Just so you're f amil-iar with items

in there and what's included.25
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MR. PATRICK: Okay. No hurry. Take your time.

A. Did you need me to tell you what I was --

O. No. I wil-l ask you a couple questions, but I

want to make sure that I give you enough time to review

the record. Okay?

A. Okay.

O. I'm going to have you look in the index and we

wil-f try and find this, the proposal, the project proposal

form. It's cal1ed the Eastern Arizona County's Rack and

it.'s I don't see a date other than there is a

handwritten approved, 4-I9-05.

A. A1l right. There should be a date; maybe, maybe

not.

O. Just make sure we're looking at the same

document.

MR. PATRICK: Yeah.

O. Tell il€ r are you f amil-iar with this document

entitled the Eastern Arizona Counties Rack project

proposal form?

A. Right. This is the resource advisory committee

lhat I told yau earlier we went Lo seek add:-tional funding

for either gathering additional numbers from the money

that was given to us and plus to cover the administration

costs.

O. Number 2 on the Proposaf talks about NEPA. What

22

23

24

25
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i s NEPA?

A. NEPA is the National- Environmental Protection

Act, and basically what this is referring to is we have to

go through a process to what I'm familiar with is any

disturbance or if there is any we have two levels,

three l-evel-s actuaIly, category exclusion and t.hen there

is an environmental- assessment process and then an

environmental- impact statement process

So it just depends on how significant your

i-mpacts are decides on what l-evel you go with and also th

category exclusions, there are certain exclusions that th

chief of the Forest Service has given us and if it fits

within one of those excl-usions you j ust have to do a

decision memo versus a decision notice, and the

documentation is l-ess than if you went with an

environmental- assessment or environmental- impact

statement.

O. Okay. And by indicating on here it says, "not

needed, " what was that referencing?

A. NEPA was not needed because this was an

administrative process, and through our grazrng permits it

tal-ks about that for trespass animals that it's either th

permittees or Forest Service's responsibility to remove

them. In our Forest Service manual, which is basically

our direction, there are certain steps that tells you what25
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to do if this occurs. There is the manual- and the

handbook and both of them should.provide you a l-ittle bit

of guidance. And for trespass animals I think we mainly

fol]ow the manual because there is not too much in

handbook. And since this was an administrative process,

we were told that it wasnft. that we shouldnrt need any

sort of NEPA.

0. Okay.

A. Because it's not a long term. It was basically

something that we were going to try to administer and it

was an administrative process, and it was within our

aut.hority. And once it was taken care of, there would be

no other impacts, basically.

O. At that point in time in early 2005 when you were

working on this proposal, did anyone bring to your

attention that these horses could be potentially wild?

A. No.

O. That was never a considerat j-on?

A. Not at this time.

O. Okay. Jumping down to Number 5, project

description.

A. Okay

O. Did you develop this description yourself or did

you work with others in doing that?

A. Kendall and I both prepared this. We I25
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basically visited with him and then I would type some and

then I would submit to him for review, and then basically

if he had anything to add he woul-d provide me edits.

O. Okay. And you estimate a number of 3- to 400?

A. That was for the total between his district and

my district on the whole Rodeo-Chediski area. And how we

arrived at that is, like I said, I was seeing anywhere

f rom B 0 t.o 90 . The bands that I had were, Ii ke I said,

from 20 to 30, and I had the three bands. And he was just

estimating that he had probably around 200 just on his

district, so 200 to 300 is what he tol-d fr€, so the

combj-nation of the two we came up with that number.

O. How did you come up with the conclusion that t.he

horses were multiplying?

A. With the young colts that we were seeing with

them that are in the pictures as wel-l.

O. Did the col-ts come across with the horses, or

were they actually reproducing within the forest?

A. Some might have been comj-ng across with them but

as the years f rom 2003 , 2404 we woul-d see new col-ts.

O. It says here Arizona Game and Fish Department

expressed concerns that t.he herds can impact wildlife

habitats. What kind of information were you provj,ded by

the Arizona Game and Fish Department?

A. This stemmed after they were doing their surveys,25
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and if I remember right, that they said that these horses

again were congregating in the bottoms, drainage bottoms,

and basicall-y in the same area that elks would and

basically they were competing for habitat

O. Okay. And did the Arizona Game and Fish

Department at any point in time during this proposal

process suggest or state these could be wild horses?

A. No.

a. Did they make any indication one way or the other

as to the source of these horses?

A. No.

0. And as far as you know, other than your

observations between yourself and Mr. Hughes, the Forest

Service had not conducted had any kind of census or

inventory to figure out how many horses were on the Forest

Service property?

A. The Forest Service hadn't but the Game and Fish

had through aerial surveys

O. If we can turn to page 2 and look at Number 7,

social impact. If you wil-l just read your statement and

tel-l me what you meant by the statement.

A. Which statement? Under Number 1?

O. Yeah. Under Number 1

A. What this was was that we did have complaints

from a couple of private l-andowners that were saying that
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these horses were coming up to their fence and and

actually it was a complaint and wanted to know what the

Forest Service was going to do about this and that they

had a stallion or they had a stud that was trying to get

over the fence and was trying to get with some of these

herds.

And that was one of the complaints that one of

the landowner:s said, I vacclnate .and doctor. my horse.

These horses could not maybe they have some sort of

disease and they just didn't want to pass it onto their

prize stud that they paid lots of money for. And that's

where the disease, and we had a complaint or two from

these people saying that their horses were trying to get

with these other horses.

And the visual aesthetics is we do get a lot of

compl-aints of people that try to go out on nature hikes

and the l-ast thing they want to see is a cow or a horse in

the middle of, their nature trail... And they^ don't like

also cow patties and horse dung in the trails.

O. What about do f ol- ks ride horses up in these

areas ?

A. In some of the areas. Actuaffy, yeah. They

could probably ride anywhere on National Forest if they

want.

O. With regard to vaccinati-on and the complaints25
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that came from adj acent property owners, would that
j-nformation have been documented somewhere that you were

getting complaints ?

A. I know it was a telephone call-, and I could have

documented it. I know the name of the lady but her l-ast

name j-s escaping me right at this poi-nt.

O

A

So the call you received

Sylvia Weber.

O. And do you recal-l what, if anything, you

responded to her woul-d be, you know, what the Forest

Service would do or

A. Basically, I believe that f had tol-d her that

these werenrt our horses and we were trying to come up

with something to try to take care of these horses. I

also probably did inform her to contact the Arizona State

Livestock Board, the livestock inspector, to come and l-ook

at the property to see if they coul-d get a brand of f this

horse as we11.

A. And do you reca1l the time frame that you would

have received this, such a telephone call-?

A. No, I wouldn't. I know it was before this

proposal. f would say somewhere probably in 2004, 2005,

somewhere in those Lwo years.

O. So when you were putting together this proposal

was that just something you remembered, or were you
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reviewing documentation when you were putting together

your propos al- ?

A. It was just something that I remembered and

mainly the private landowners being very cautious of

diseases and, you know oh, you know what, there was a

state-wi-de disease going around at that time which was

vesicular stomatitis, and a l-ot of people were real1y

concerned about that time about this disease. And there

was actually quarantines withln the stat.e. f don ''t know

exactly where. Maricopa County was one of the areas I

believe and

O. Thatrs a disease that affects horses?

A. Yes. ft's basically only found in we11, I

don't know if it is only found in horses but it is a

dj-sease that is found in horses. And it may be commonly

referred to as the hoof and mouth disease, but Irm not 100

percent sure on that. And I know that they do get sores

within their and it is passed along through sal-via, and

if the horses drink out of the same water, it can be

passed a1ong.

O. Is that an issue, again, you're not sure if it's

just horses or is it something cattl-e or eIk and wildlife

in general?

A. I mainly heard about it in horses and know the

state was quarantining horses at that time because of this25
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disease. And a blood test is reaIly you can observe

the sores in the mouth but a blood test is about the only

way t.o conf irm it

O. Is it something that can be vaccinated against?

A. I believe so.

a. Do you know whether or not the Indians vaccinated

their horses ?

A. I don' t. know .

O. I note that at least 1nitially it looks like you

guys weren't looking to remove all the horses. What was

the plan initially?

A. We knew we weren't going to have enough money to

remove all- of them but we figured and our thought

process was, and actually throug'h this grant processf that

we would try to go to this group and try to receive some

funding and maybe try some other groups. There is afso

another one that we submitted a proposal to which got

denied and that was through the Habitat Partnership

Committee. And f think Kendall and I were working

simul-taneously. I submitted this one, took it to the Rack

and Kendall went to the Habitat Partnership Committee and

tried to receive additional funding.

So basically in this proposal we had to say how

marly we thoughrt we were'going to be able td get with the

money we had, and we thought we woul-d keep requesting25
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t.hroughout the years from our burned money rehab, our

rehab money, rehab doll-ars

O. Woul-d the proposal essentially have been the same

going to these different groups l-ooking for money or do

you have to tailor it to the group?

A. No. f believe well, Vou do have to tail-or

them a little bit but I bel-ieve we had the same general

statements in both of these proposals that went forward to

the Rack Committee and to the Habitat Partnership

Committee

O. Woul-d there be documentation showing the proposal

that went to the Habitat Committee?

A. Should be because it's basically a form that gets

filled out and basically sent.

O. Would there be you said they denied your

grant ?

A. f'm pretty sure that one didn't get funded.

O. Would you get a letter saying we're not going to

fund you and the reasons why?

A. What you do you is submit these to the committee

and then you have to actually go and defend them in front

of the groups, and just depending on how they prioritize

everything then that decides you basically know pretty

much there, they do a voting, I befieve, whether they

approve it or not25
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O. Did either you or Kendall- attend the voting for

the Habitat Committee?

A. Kendall. Kendall submitted that one and defende

it. I took this one forward.

O. And did you receive the funding on this one?

A. Yes .

O. Did that funding eventually expire or were you

able to use it. for the purpose?

A. I know that we did get the $25,000, and l-ast I

knew about it it was still sitting there. The forest was

in the process of trying

using that money to pay

the reservation boundary

to work with the tri-be on either

for a crew to go down the fence,

fence to either do one of two

things to well-, we've got a lot of trees, dead trees

falling on the fence now so we have breaks in the fence

currently also

So they were either to cut and remove the fallen

trees that are on the fence and repair t.he fence as they

went through there. And we were trying to work a deal-

where they woul-d not only cut the trees on their side but

cut them on our side, a certain buffer throughout the

fence line. And I'm not sure where it went at that

point. I know El-aine was in negotiations with the tribe

saying we have $25,000 if they would go through and cut

the Lrees once we knew that the contract wasn't going25
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through.

O. So we started to tal-k about that. You worked on

the proposal with the contract. What happened

after tell me continue the process to where we ended

up in litigation, if you wouldn't mind.

A. Okay. I went to those forests that had been

through a contract or a contracting process and basically

got knowledge through them how they did everything. They

sent me samples of conLracts so I wouldn't have to

recreate the wheel. And Kendall"and I went through and

tailored that to our forest and submitting it basically to

the contracting office representative and I submitted that

to the contracting officer. And with that, basically, and

I believe I did see in the index a request for contract

action which is the starting process for the contract,

that. basically alerts the contract.ing officer, hey,

someone has a contract and we would l-ike to go forward

with it.

O. Okay. And then what comes of that? What's the

proce s s ?

A. Then I believe the contracting officer basically

sol-icits this contract and he either sends it out to he

tal-ks to other contracting officers in the region, finds

out if anybody has been awarded any of these types of

contracts. Then he get.s their addresses and sends them25
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the contract and then he al-so posts it on a website,

Fedbizops, which is a nationwide contractor contracting

site that all contractors go to to see if there are any

contracts that met their needs and then they send in a

propo s a I

O. Was this going to be a difficult contracL as far

as somebody actually completing the work you needed done?

A. We werenrt sure at that time. The knowledge that

we gathered from the other districts or forest.s that been

through this, and I believe there was two

different there is only actually, that I know of, two,

to my knowledge I know of two contractors, not two

contractors, two ways that this contract could have been

done. And Hickoria which they do deal with the wild horse

territories up there and gather.horses for adoption, they

had hired one contractor that basically sets up some

portable panels with an electronic switch gate where he

can remotely control- this gate to open, or I mean to

close. ft' s basically spring-Ioaded open and when he

rel-eases pushes a button and releases it, it spring

loads closed. And they load up these horses in traifers

and then take them up to a handling facility that they

have up there

And then the other was that I knew on the Lincol-n

js.that basically it was a Iocal,rancher or. a guy that was
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going up through there and he would do a similar process,

probably not as sophisticated. The way thls other one

woul-d do it was with infrared cameras, motion detector

cameras. He was pretty sophisticated. He came and showe

us a proposal. Basically he had a DVD that he showed us

of his proposal. And he had a little traifer that he

would sit in and these cameras would come on when some

ani-mals would come into the corral areas and he would

determine whether to shut t.he gate or not.

O. Okay.

A. The other way was basically corrals that were

gates tied back and they woul-d put feed in the corra.l-s an

they would somehow swing the gate shut.

a. Once the horses were in?

A. Once the horses were in.

0, Did t.here come a time during this process that

you found out that there were there was an issue of

wil-d horses being in this area, potentially being in this

area?

A. WeIl-, w€ gained knowledge of the territory

directly after the contract was awarded due to the

1j-tigation.

O. Vriho did who was awarded the contract, do you

recall-?

A. f donrt know if I'm at llberty to say because I25
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don't know if it was formally I was on the committee,

the panel that. sat on the panel to determine whether

or to actually go through the proposal-s.

o. Right.

A. And the process that we do go through is that the

con,tracting of,ficer baslcally gi.ves whoever.is on the

panel, which Kendall and myself and I think it was just

Kendal-l and myself maybe that were on the panel that I can

remember. There might have been another person but I'm

not positive on that. But there wil-l be meeting notes on

al-l that. We have to document and put our rational-e on

why we sel-ected this certa j-n contractor.

O. okay.

A. And I lost my train of thought.

O. Your recol-lection is that the contract was

awa.rded but you f eel- better not saying who at this point?

A. f know that we basically made our recommendation

and then the litigation started, and we didn't we

basically dropped the contract.

O. It probably didn't go anywhere?

A. Yeah, it didn't. So I mean, I would have to

actually check because I know the contracting officer says

we can't say until -- there should be documentation of the

award l-etter that went to that contractor. And I didn't

see it in here.
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O. So there may be documentation beyond this

re cord ?

A. WeIl-, the contracting officer, yes. But since it

was the contract was probably dismissed, he may kind of

hold that. I don't know. The contracting officer knows

his laws a l-ittl-e better than I do. He may have to hold

that confidentlal. If there was no formal --

O. Award?

A. award letter, then he woul-d still hold that

until- it was, but there could be an award letter. I canrt

remember or not if it was formally awarded or not, but we

did make a recommendation of who to select.

O. Were efforts made throughout this time frame to

contact the tribe and have them cl-aim horses that were

theirs?

A. Yes . We even submitt.ed a contract to the tribe

to bid on this so they were fully aware of that we were

in the process of doing the contract. As a matter of fact

one of the bidders was from the reservation. We had three

bids.

O. Were they aware that yoq believed the horses were

their property?

A. Yes. We had even sent a letter, I believe Elaine

had sent a l-et.ter to one of the tribal Ieaders informing

of the process that we were going to go through.25
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O. Did you get any kind of response other than the

one bid aside, did you qet any formal- response saying, you

know, yeah, they're our horses, we'll come get them. No,

they're not our horses, we don't know what you're talking

about ?

A. That would be Elaine's level. I know the letter

did go out from our supervisor's office from her to one of

the tribal leaders and I don't know whether or not they

did respond or not.

O. So you don't know whether or not they contacted

Elaine and said these are not our horses?

A. I don't know personally. EIaine would know

that. Riqht here. Dallas Matthews was

O

A

The contact?

the contact. And I don't know

O. Who's Theresa Br own ?

is our budget finance officer/ and

in charge of determining whether

A. Theresa Brown

she is the one that is

funds are there or not to make expenditures. She qoes

through if someone tries to make an expenditure and

there are no funds there she denies the action.

O. Are you f ami1iar with do you know a f ell-ow by

the name of the Joe I'm going to

A. Weger.

O. I always want to say Wagner but il's Weger?25
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A. Yes.

O . How do you know Mr . We s.e r ?

A. A couple ways I guess. I had first met Mr. Weger

on the resource advisory committee. He sits on the

resource advisory commj-ttee. He was one of the

individuals that voted on my proposal.

O. Okay.

A. Whether, I mean and as I remember he was in

favor of my proposal-. Second way I know about him is he

was a prospective bidder or he was one of the bidders on

the contract. And then after, and I don't know if he

knew weI1, I believe he had cal-1ed the contracting

officer and asked if he had got the contract or not, and

the contracting of f icer tol-d him, nor and I don't. know if

there is documentation of that, though. Then I know he

started getting a little more invol-ved as far as he was

concerned with the horses after that.

O. Do you think that was a result of not getting the

contract? Just be speculation on your part?

A. Just specul-ation on my part.

O. What was the time frame that you approved I

kno-w you are not at liberty to say who you awarded the

contract to, but what was the tj-me f rame that you awarded

the contract?

A. I want to say we were starting to get into the25
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fal-l of 2005 because one of the concerns that the

contractor did have that we se]ected is that he wanted to

know the time frame he had because he was worried about

s now f ly or snow comi-ng. And he wanted to know if he

started would he be shut down for snow and we told him

most 1ike1y. So it was sometime in the l-atter part of

2005.

O. If you were making awards on a bid and

hypothetically you have three bids and you sel-ect one, do

you is that a process you do at al-I once, or do you

el j-minate bids as they come in, Do, we don' t want this or

is it a revj-ew of the whole thing?

A. No. There is a closing date of the contract.

And we alIow, T believe, L2 to L4 days after the contract

closes so that the mail can come through. Or it may have

to be post marked or something. I'm not exactly sure on

that. That it has to be in our supervisor's office or to

the contracting officer at a certain time or date and then

we allow a littl-e bit. of time just to make sure that

everything does come in, and I could be wrong. Now that I

think about it there was three to four bids.

There was a company that was in the eastern

United States but really didn't know much about our

geograph j-cal- area. But re-ask the question again.

O. Again, just trying to figure out whether or not
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you would review al-I the bids at once and then sel_ect you

wj-nner essentially, or if you get a bid in and sdy, we

dori' t want him, l-et ' s keep moving ?

A. No. A11 bids we sit down in a room, closed

room, contracting officer comes in and gives us side

boards and says here's the vafuation criteria. And some

contracts are based on performance and not price, and I

believe this was a performance-based contract so we

werenrt even given the price untll- that was the last

criteria we eval-uated on t.he proposal. And we had to

sel-ect the best al-ternative or best proposal that we

thought woul-d f it our area.

O. To your knowledge, are the proposals that come

in, are those considered confidential?

A

0

A

O

A

f am not sure. I know the price is

Okay.

But I would think the proposal is public record.

So we coul-d find out who al-l your bidders were?

Oh, yeah.

a. And then again, would there have been a letter o

anyt.hing saying we're sel-ecting A, not B, C I and D?

A. Yes. There should be an award letter that comes

directly from our contracting officer.

O. But then everything got stal-led out because of

the fitigation?25
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A. Right. Yes. And honestly, I can't remember if

that l-etter had been sent or not. I j ust know that we had

made a recommendation, the contracting officer knew who we

wanted or who we thought was best suited for this type of

action. And basically, once we make the recommendation

then it goes into the contracting officer's hands and he

does the rest of the process.

O. With the fol-ks. that don.'.t get selected, do they

get some sort of notification that they didn't receive the

award or is it, if you don't hear from us assume you

didn't get it?

A. I don't know if there is a formal way or not.

But I bel-ieve that I donr t know f or sure i f they do get

notified or not. They may just have to calt in and find

out.

O. Okay. If you can l-ook in the table of contents,

there is a JuIy 6th letter to Joe Wager from Elaine and

i-t t.s CC'd as the Lakeside Dist::ict Ranger so I would

assume you got a copy of that but you will- have to tel-I me

if it looks familiar. July 6, 2005 would have been the

l-etter and I 'm not sure what tab it is .

A. 27. And Joe had been calling us trying to find

out more and thatrs one of the things, the solicitation

it will list who will be the contracting officer

representative, and if they need more information on that
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contract to please contact RandaIl Chavez and Kendal_l_

Hughes, and I had been talking with Joe on the phone a

l-ittIe bit and actually we played phone tag.

O. That's what the letter seemed to indicate.

A. He called me from Young, and I would caJ_I him.

We probably maybe visited one time out of six through this

phone tag.

O. And do you recall at some point you do recall_

speaking to him and telling him he didn't get the bid?

A. I donrt know. See that's one of the things that

the contracting of f icer tel-1s us we don't have that

authority. The contracting officer is the only person who

has authority to say who and what our direction is is

to tel-l anybody that either bid or is interested in

bidding please contact the contracting officer.

O. So based on this letter, JuIy 6, 2005, is it safe

to assume that the bid award or the recommendation for the

award would have come at some point after that time

frame ?

A. First paragraph, Iast sentence, after the

resource supervisory committee meeting and after the

proposal was accepted and awarded to me or through the

re s ource supervisory, Joe did tell- me he was interested in

bidding on that contract. So one of my processes or my

duties as contracting officer representative is to let t.he25
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contracting officer know who would like to bid on this.

And with the contracting request for contract action,

one of ah: attachments that you put in it is prospective

bidders or anything like thatr so there shoufd have been

deal that had Joe's name and address on there. And I

believe that's

O. So it would have been attached to this, the Rack

f orm?

25. Yes. Rlght here is the fist of interested

prospect j-ve bj-dders, and there are several f orms, there is

the map that gioes in there also, and the funds

avaj-lability form, which is al-so with this, I bel-ieve.

A. No. I haven't

O.

A.

O.

A.

O.

A.

I know I've seen it in here.

So that should have been attached?

Should have been.

With this document?

ShouId have been.

It might be a subsequent tab or

Could be. But y€s, there is a

MR. PATRICK: For the record, Mr. Chavez, which

tab of the administrative record are you looking at?

THE WITNESS: 25. But yesr actually you can fin

out the prospective bidders because I believe there were

two to three, maybe two for sure, I know two for sure that

were on that prospective bidders that went in with that.25
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O. Okay.

A. So that gets back to that sentence, the last

sentence of this where Joe Wager had he did put his

narte on the contract bid Iist f pr this cont,ract.

O. He wanted to be a

A. Prospective bidder.

O. Let' s j ump to it's got a fax date of 10-13-05?

A. I did see that.

O. That' s probably it's a fax to Deb

A. 19. I think I saw this-

O. Under Tab 79 of the administrative record. Who

is Ed?

A. Ed Coll j-ns is my supervisor, district ranger f or

Lakeside.

O. What did this f ax rel-ate to, if you recall?

First let me ask if you're familiar with this document?

A. Yes.

O. Is that your handwriting?

A. Yes. I faxed it. The first page with the dates

is Ed Coll j-ns' writing and I was asked to f ax this

information to Deb.

O. Okay.

A. And what this is is where we were talking about

the coordination the annual coordination meeting with

the Forest Service and the White Mountain Apache Tribe an25
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Bureau of Indian Affairs, FA is Fort Apache. This is

where they get together, and maybe it's quarterly. f'm

not I don't go to these meeLings , or it' s biannual or

what it is. There are multiple dates there but f 'm not

sure. Deb will know because she attends this also,

whet.her these are annuafly, quarterly, or biannually. But

these were the dates that either the horses or fences were

discussed with Fort Apache.

O. And this was a resul-t of a request that came in,

somebody needed the information?

A. Ed Collins, he's rea11y good about keeping a

planner and he's basically ever year since he has been

ranger he has kept real- good documentation about what goes

on throughout the day, and he went through his planners

and compiled dates that he had wrote down that they had

discussed somethi-ng with either Fort Apache or somebody

associated with the White Mountain Apache tribe or BIA or

somebody had discussed these issues.

O. So based on this there were fence issues dating

al-I the way back to '99?

A. Apparently, yes.

O. And do you know if do you have knowl-edge if

whether or not there were horses comingT and going as early

as '99?

A. I don't know if there had been apparentJ-y so25

AZ LTTTGATTON SUPPORT (480) 48I-0649



61

1

2

3

4

trJ

6

7

oo

9

10

11

L2

13

74

15

L6

I7

1B

I9

20

2T

22

23

24

because when I arrived there in 200I the ranger had

informed me that one of the issues that woufd come up or

that I would be having to deal with is trespass horses

that were coming from the tribe. So that was one of the

things that he passed on to me.

O. And at the point that you came on in 200I was

there any discussion or discl-osure of how many horses j ust

resided in your district?

A. No.

O. Okay.

A. I did know about the time I did come on that the

were really trying to make a biq push with the memorandum

of understanding, and I know 200L was the year that we

we re really trying to get signatures. And as you can see/

it started with a draft in 2000. ft was discussed again

l-n September of 2000. Two MOUs, which White Mountaj-n

Apache Tribe and San Carl-os. San Carl-os borders the

Cl-ifton Ranger District and Alpine Ranger District which

apparently there were also issues of trespass livestock

crossing back and forth. And I have been aware of

situations on Clifton when I was there that we had

trespass cattle that we did do a contract and paid a

contractor to remove the cattle that were belonging to Sa

Carl-os Reservation.

0. Okay25
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A. But you can see even in June of 200I the MOU was

discussed again, fence agreement, 200I, still with

attorneys. So the White Mountain Apache Tribe was

probably having their attorneys review them.

O. And to your knowledge would there be either an

agenda or meeting minutes from these particular meetings?

A. Should be. Should be.

O. Okay. But do you know for sure?

A. I mean, I woul-d believe so that there should be

sorne sort of minutes because of al-I the people, whether

White Mountain Apache Tribe or BIA or Forest Service.

El-aine or Deb would be a better person to ask for those

because I don't attend those.

O. Jumping here to current dates and situations,

tel-l me again what the current status is with the fence

line between the Forest Service and the tribe?

A. CurrentJ-y right now we are experiencing

difficu]ties with dead trees that either were dead from

the fire or have died since and as the trees throughout

this time have gone on, they get'rotted and'they're

currently anytime wind storms come through the tops get

too heavy, they're falling and they're falling and

jackstrawing, meanj-ng they're crossing over the fence, and

breaking the fences in several places.

We did have one of the expenditure funds, not

R
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expenditure funds but. one of the items that we did request

money for through rehab was to pay for an engine crew to

do nothing but go up and down the reservation fence on our

side, and it would be also classified as a forest boundary

event, to go through and take off any trees that were on

the fence.

O. What kind of materials is the fence currently

made out of?

A. Most of the corners are oak posts and then it's

three, they might have went three or four barbed wire

steel with stays, S-T-A-Y-S

O. And you said you still have issues with eIk, the

try to go over it and theyrre too big?

big or if there is a large herd and

or. something they can run through,

when they do jump they catch on the

either lower it or break it.

A. Theyrre too

thqy run up a canyon

break the fence. Or

top wire and it will

O. Have you had any horses jumping over it or is it

too tall- or do horses even do that ?

A. Yeah. And itts only, I believe their standard is

the same as ours and it's probably only 42 inches ta1l,

the top wire is 42 inches off the ground. I haven't

personalJ-y observed it but I have heard people tell- me

that the horses can stand right there at the fence and

j unp completely right over it.z3
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O. Are you aware of any current inventor j-es or

censuses being undertaken to count how many horses are on

Forest Service l-ands ?

A. None that are what's the word, like a formal

inventory. You know, it's basically, again, just either

people come into my office and say I saw this many horses

or they will give me pictures. And basical-1y we will put

down, or I have got a CD of pictures that a lady came in

and said I took all these pict.ures of horses on this date.

O. okay.

A. In this general area.

a. Do you know whether or not the Forest Service is

undertaking to do any sort of horse management plan for

the horses currently located on the Forest Service

property ?

A. I know that there is talk about from the

litigation that we probably have to do a management plan,

but I tm not directly invol-ved with that since f 'm not on

that district.

O. Okay

A. And Elaine hasn't tol-d me whether I will be part

of this or not.

0. Do you stil-I have horses on your district?

A. Yes.

O. So is it saf e to assume that you wil-I eventually25
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be brought in if they're going to do some sort of

manaqement p1an, that that would somehow incl_ude you?

A. I don' t know. That ' s Elaine . They will put

t ogethe r an intradisciplinary team and until there is a

pro j ect. initiation l-etter basically which is the start.ing

point for that process, and that.identifies.who will_ be

invol-ved with that process but to my knowl_edge there is

not a project initiation letter in place yet.

O. Do you know whether or not the Forest Service

stiIl intends to el-iminate al-1 the horses on the Forest

Service property?

A. I donrt know actually at this point what

wetre what the intent is since it's al-l- in litigation.

I think that's what we're we wil-l- wait until until

there is a decision on this to decide what shall be done.

O. Do you know, bbsed on t'he f act thiit you know now

there is a wild horse territ.ory in the forest, in the

Apache-Sitgreaves Forest area, tf a bid such as removing

the horses came up now, do you believe that that would

impact the environment to the extent t.hat it would require

some sort of you said there are three categorJ-es of

documents that

A. Three different levels of NEPA.

O. Would that be implemented now based on your

understanding of how NEPA works?25
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MR. PATRfCK: Form and foundation.

A I donrt know. Again, it would you mean just

to carry out the contract?

O. Uh-huh.

A. I don't know. We would have to probably seek

some directj-on from the regional office on whether that

would or not.

O. Okay.

A. Again, through our through our manual we stil-

do have administrative processes to stiIl deal with

trespass animals, and f . don't

the administrative process to

know if we woul-d j ust f oll-o

Iivestock or just, you know,

remove the trespass

or do the plan to decide what

don't know.

Service then make the

fact, dealing with a

horse now that you are aware

to do there. But I honestly

0. How does the Forest

determinatj-on that you're, in

trespass horse versus a wil-d

that there is a wild horse sanctuary in the area?

A. Again, we probably would have to go up to the

regional- office for them to provide us some gui de ] ine s or

s orqe th i ng on what we shoul-d do,. .And honestJy, I!m not

sure what they would direct us to do at that time.

0. Okay.

A. I would think that we would get the the

Arizona Livestock Board stil-1 would be involved somehow to

AZ LTTTGATTON SUPPORT (480) 4Bt-0649



IJ

1

2

3

4

5

6

1

:.': -_. 
-

10

11

I2

13

T4

15

16

t7

18

L9

20

2T

zz

23

24

B

9

I

L

help determine whether they were branded or some sort of

nature like that.

O. Right. Since there is an indication of

owne r sh ip ?

A. Right

O. Are you aware whether or not there is a forest

plan revj-sion currently in process?

A. Yes. I am aware that it is in it's in the

beginning stages.

O. What is that exactly?

A. We have a forest plan that was developed back in,

and every forest has one, back in the '80s.

O. Okay.

A. And we know a lot of things have changed since

the '80s to current, and what we're going through is

and we were actually supposed to revise these or update

them every so many years, 10 or 20 years you're supposed

to update them and we're behj-nd on that. And aII the

forests are in the process of revj-sing their forest plans

to address current. situati-ons.

O. What are some of the, f guess, current situations

or factors you have to look at as far as your district

goes?

A. Of f -road vehicl-es j-s one thing wer re currently

tasked with or four wheelers. Back in the 'BOs there was25
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three wheelers and probably maybe one out of every, f'm

going to just say maybe one out of every few families had

four wheelers or three wheelers. Now, families have two

to three four wheelers so it's something that we're seeing

a lot more off and we have to either we have to do some

sort of management.

O. How does it impact the forest?

A. We have a lot more people that are going off

roads. There is a travel management rufe that we're

trying to

des ignated

Thdt rule

implemenL that, trying to keep people on certain

roads for these certain types of vehicles.

is already l_n place bui it's something that we

try to designate certain

go and do whatever they need

want to address. We want to

areas where four wheelers can

to do. And try to f ind a fj-ne balancing act between

hikers, bikers, horseback riders and off-road vehicl-es.

O. Riqht. And wil-l- the f orest plan also deal with

things like continuing rehabilitation since the fire or is

that kind of over with now?

A. f don't know if it probably will- be something

in the forest plan that we have a new area that we

basically have a vegetation change. A lot of these areas

were Ponderosa pine areas. Now where areas got real hot

we have areas that are mostly brush, grass, and open

areas.25
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O. okay.

A. So there may be something in the forest plan

ilm not part of the forest plan revision team so ilm not

sure how I know we have an ecologist on the team that

probabJ-y wifl be addressing vegetation-type things and

could arso be dealing with the Rodeo-chediski area, what

we will be doing from here on out

O. And then in a plan such as t.hat with the revision

woul-d you also have to take into account any wifd l-ife or

cattl-e or wild horses that might be on your district.

propert y ?

A. f know the livestock and the wifd life, VeS. It

not positlve whether wird horses wilf be analyzed through

that or not. That would be something the forest plan

revision team does.

O. Were you ever made aware of the fact that

per.sonnel- earl-ier j-n the '90s th.ought they .had eriminated

the wild horse territory?

A. I did learn about this once we qot into

litigation.

O. So after the fact?

A. After the fact.

O. Okay. How many do you have al-l- your

permittees grazrng again in your district?

A. Like f said, there were two that were affected,25
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and we just I just authorized one of the permittees to

come in with l-ivestock in 2005. And we did analyze a f ot

of the pastures now in 2006 and we're just now starting to

reenter a l-ot of the pastures that were affected by the

Rodeo-Chediski fire. And I have to go in and do an

inventory and anal-ysis of what the condition is of the

forage, soil- conditions, and range improvements and take

pictures and I do document al-l that.

O. With the permittees that you have on your

district up in Lakeside, is there the potential that you

will expand and include more permits, or are you at

capacit y?

A. Expand more permits?

O. I guess allow more permittees, or is there more

land to be used or is al-l the available land

A. No. The permittees that I have basically the

fire didn't change any of the boundaries or anything for

those permittees, so Do, I wil-1 probably not be expanding

to more additj-onaf permittees. It will be the same

permittees that f currently have.

O. Okay. One more question with regard to the

development of the proposal and the contract to remove the

horses,

guess at

increa s e

was there any other alternatives discussed in, I

any point after the f ire when you notj-ced an

in horses, the horse population, wds there any25
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alternatives discussed with regard to bringing in folks to

remove the horses of how to deal with it?

A. r know that like El-aine had been talking with the

tribe and offering up to them to come and get their

horses, and after seeing no action was taking pIace, the

contract was the only avenue or alternative that we went

forward with.

O. Were you tol-d at any point that. yoir were all_owed

to go forward with the contract because you finarly had

budgetary avall-abi1ity, and was it a priority after the

f ire as to when you deal-t with the horses ?

A. No. It was once we did get the funding and

basically what we do is we dj-scuss it on the forest and

then it get.s sent up through the water shed staff up to

the regj-onal office for this request for money and either

they approve it or deny it and send it back down and

thatrs when the decision was made to go forward with the

cont ract .

O. Had you attempted to get money prior to the

early, I guess, 2005 time frame and were denied money due

to competlng interests for Forest Service money?

. A. No. T believe that was the first time that we

had decided to go forward with on my district, to go

f orward with this ef f ort. Like f saJ-d, there are other

districts on this forest that have done contracts to25

AZ LTTIGATION SUPPORT (4BO) 481-0649



1

2

3

4

5

6

1

B

9

1B

remove trespass animals, again, back on Cl-ifton where they

did remove trespass cattle.

O. OkaY

A. There was I bel-ieve some efforts on Alpine Ranger

District also, but that was dealing with San Carlos

Reservation to remove horses, and I don't know I

thought they may or may not have done a contract, but I

know they did an effort where they got as many Forest

Service people on horses as they coul-d and tried to push

the horses back onto the San Carlos Reservation.

O. Was it successful, do you know?

A. I'm not sure. I think they got some pushed back

acloss but not all of them, probqbly.

O. So is it

A. And I think we even ended up with a reservation

horse and the Alpine Ranger District used these horses.

They basically gathered it and there was nobody claimed

it after the Arizona Livestock Board had come in, and

because there is notification that has to be done that the

Ari-zona Livestock Board sends out and puts it in the paper

and tries to distri-bute it widely and if nobody coll-ects

it then it goes to sale, and I think the rang,er district

went and bought that animal f rom .the sale. ..

O. Where is San Carl-os l-ocated in relatlon to

Apache-Sitgreaves? There might be a map in there that you
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can refer to.

A. Where is my

O. There is one that 1s with t.he Rack proposal_

form. There is just a vicinity

A. Do you have a tab number on it?

a. I don't. Mine are not tabbed, but it's dated

around April of '05. It might have been around 20

something tab.

A. 25. I don't know if it wif I have al-I the

districts on it but it should be pretty close.

0. Tel-i- you what, you can j ust look at this one . I
just want to see so r get my bearings straight. There is

a map of Ari-zona and a small picture of

Apache-Sitgreaves .

A. Werre going to have to use the smal_l one because

the big one doesn't okay. okay. This darker part here

is the Heber or Bl-ack Mesa Ranger District. This 1j-ne

that's right down through here, that's the district

boundary, and this is al-1 Lakeside Ranger District.

O. Okay.

A. The Apache-Sitgreaves, the Apache side basically

kind of runs north and south. It's the long part. The

sitgreaves side runs west to east. rt's the horizontal

l-ines versus the other. The Sitgreaves portion pretty

much runs horizontar and the Apache side runs vertical.
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This portion al-l- right through here is the Fort Apache

Reservation. And San Carlos Reservation is right below it

and it runs closer to this side of the forest.

O. Okay. So was it your districL that you were

having to deal with the San Carlos trespass horses?

A. The district I was previously or, the Clifton

Ranqer District.

0

A

So that would be farther down?

Ri ght .

In this area?

Right.

O. T had another question and I l-ost my train of

thought. With regard to the bid process and proposal

process, was there any kind of p'iiblic commeirt period or

was t.he public at any point invited to weigh in on your

contract or proposal to remove the horses on the

Apache-Sitgreaves ?

A. No. Not on the contract.

O. Okay. When you do conduct any kind of NEPA

studies or assessments, do those usually require some sort

of public comment?

A. Yes. That's one of the steps in the NEPA

proce s s .

O. I think that's all- f have.

MR. PATRICK: I have no questions and we will25
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read and sign.

MS . BROUCEK: I will- take a f ull version and

that's it.

(The deposition concluded at LzI4 p.m.)
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STATE OF ARTZONA
AQ

COUNTY OF MARICOPA

BE IT KNOWN that the foregoing deposj-tion was

taken before fl€, KAREN M. NIEMTSCHK, C€rtified Court

Reporter No. 50441, in and for the County of Maricopa,

State of Artzona; that the witness before testifying was

du1 y sworn by me to testify to the whole truth; that the

questions propounded to the witness and the answers of the

witness thereto were taken down by me in short.hand and

thereafter reduced to typewriting under my direction; that

pursuant to request, notification was provided that the

deposition was available for review and signature; that

the foregoing B1 pages are a true and correct transcript

of al-1 proceedings had upon the taking of said deposition,

all- done to the best of my s kill and ability.

I FURTHER CERTIFY that f am in no way rel-ated to

any of the parties hereto nor am I in any way i-nterested

in the outcome hereof.

DATED at Phoenix, Arizona, this 29th day of

October 2006.

Karen M. Niemtschk, CCR
Certified Court Reporter No. 50447
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ANIMAL WELFARE INSTITUTE, A
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The INTERNATIONAL SOCIETY FOR
THE PROTECTION OF MUSTANGS ANd
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UNTTED STATES GOVERNMENT
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ZIEROTH as the acting UNITED
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THE DEPOSITION OF EDWARD W. COLLINS,

Taken at 10:34 a.m., or October !3, 2006 at the Law Offices

of BRYAN CAVE l-,I-,P, Two North Central Avenue, Suite 2200,

CertifiedPhoenix, Arj-zona, 85004, before Marty Herder,

to the Rules of CivilCourt Reporter, pursuant Procedure

COIINSEIJ APPEARING:

For t.he Plaintif f s:

BRYA}T CAVE ]-.,LP

BY: Ant.hony W. Merrill,
Two North Cent.ral- Avenue
Suite 2200
Phoenix, Arizona 85004

Esq.

For the Defendants:

U.S. ATTORNEYIS OFFICE
BY: Richard G. Patrick, Esq
40 North Central Avenue
suite 1200
Phoenix, Arizona 85004
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Phoenix, Arizona
October ]-3, 2006

l-0:34 a.m.

EDWARD W. COL],INS,

called as a witness herein, having been first duly sworn,

was examined and testified as follows:

EXAMINATION

BY MR. MERRII,I,:

O. Would you please state your fu1l name for the

record?

MR. PATRICK: Mr. Merrill, if I may, Irve been

putting a statement on each deposition that the defendants

maintaj-n that discovery should not be permitted in a case of

this nature. We appreciate the Dist,rict Courtrs ruling,

accordingly we'11 obviously participat.e, buL we want to make

our objection known for purposes of each and every

deposition.

MR. MERRILL: Okay. And if I could have the

record reflect that no motion has been filed to quash this

notice of deposition.

MR. PATRICK: Correct.

BY MR. MERRII-.]-.,:

O. Wou1d you please state your fuIl name for the

record, sir?25
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A. Edward, middle initial is W for Wil-l-iam, and last

name Collins, C-O-L-L-I-N-S.

O. Mr. Collins,

attorney representing

concerning the dispute

horses located on the

Have

No,

rrd

regarding the status of certain

Apache-sitgreaves forest .

you ever had your deposition taken before?

f have not.

like to go over some

my

the

you're probably aware,

to give today is under

name is Anthony Merrill. Irm an

plaintiffs in this matter

of the ground rul-es here

the testimony that

oath. The court

A

o

As

you're about

reporter has

i-n a court of

sworn you in just like as if you would t.estify

law.

It's a question and answer format.

I'm going to be asking the quesLions, which might

be unfortunate for you.

If you donrt understand a question, itrs more than

Iikely because I asked a bad question.

I appreciate that if you donrt understand a

question, that you donrt answer it, but rather ask me to

rephrase or say that you don't understand.

A. A11 right.

O. If you do answer a question, however, I'm going to

assume that you understood it; is that fair?

A. That's fair.25
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O. As I stated, this is on the record, so in order to

make the record c1ear, we need yes or no answers or verbal

responses as opposed to head nods or other non-verbal

responses.

A. f understand.

a. I don't think we'11- be very Iong, buL if you do

need a break, just ask me, and we'l-l make every effort to

accommodate you.

A. Okay.

O. Are you presently employed?

A. I am.

a. What is your present occupation?

A. T'm district ranger, working for the U.S. Forest

Service at Lakeside Ranger District.

O. And how long have you been employed in this

capacit,y?

A. Nineteen years at the current location.

O. And what. are the job duties of a district ranger?

A. Irm responsibl-e for everything that occurs on t.he

national forest. Legal and illegal. We get, blamed for al-l

the trespasses that other people cause, buL I'm ultimately

responsible for the management of the 265,000 acres under my

responsibility.

O. And this is limited to the l-,akeside Ranger

District ?
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A. Correct.

O. Again, the size of that district?

A. 255, 000 acres.

a. How much of your time is actually spent on the

ground in the forest as opposed to in an office?

A. It varies with the time of the year. But if I

were to average the entire year together, I spend about

90 percent of the time in an office, meetings, phone,

conferences, and so on, and about l-0 percent out in the

field.

O. Is your office locat.ed in the boundaries of the

Lakeside Ranger District?

A. It is.

O. Where is that?

A. In the community of Pinetop l,akeside.

O. And who do you report to? Who's your direct

supervisor?

A. My supervisor is Elaine Zieroth for supervisor of

rhe Apache-sirsreaves. See CorroOtiOnS/CMH

O. How big is the Apache-Sitgreaves forest.

approximately?

A. 2.2 mil-l-ion acres about.

O. How many district rangers are there within that

2.2 mil-lion acres?

A. Five.
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O. Other than the Lakeside, whaL are Lhe other names

of the other districts?

A. Bl-ack Mesa Ranger District to the west. To the

east is Springerville, Alpine, and Cl-ifton.

O. And how many people do you supervise in your

capacity as district ranger?

A. Again, that depends on the time of the year.

I have a workforce of about 30 or 3l- full time.

During the summer that will increase to between

55 and 55, depending on Ehe severity of the fire season and

the projecL work t.hat we have from it.

O. And of the 30 to 31- ful-l-time employees,

approximately how many of those are office or administrative

personnel?

A. Four.

O. And the otrher 26, are they field rangers?

A. They're a mixture of staff, officers, substaff,

engine captains, equipment operators, and the 1ike.

O. And do you supervise Kendell Hughes?

A. No, I do not.

O. Does Kendell Hughes work in the Lakeside Ranger

District?

A. He does not.

O. end you supervise Randall Chavez?

A. Yes.
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O. And does he work in the Lakeside Ranger District?

A. He does.

O. His position is staff ranger or range staff?

A. Hets what we call operations team leader.

O. And what does an operations team leader do?

A. Hers responsible for overseeing the administ.ration

of al-l the grazing permits on the district, all the timber

sales, all the wildlife projects that are under way, as well-

as al-1 the fol-low-up activities after timber thinnings, l-ike

tree planting, pF€-commercial tree thinning, and the like.

O. When you say wildlife projecLs, would that put

Mr. Chavez kind of overseeing the dispute currently at issue

regarding these horses? Would that. fal-I under wildlife

proj ects?

A. It would not. It would faII more under grazLrrg

management.

O. That would still be Mr. Chavez?

A. Correct.

O. Is it f air t.o sLate that Mr. Chavez is kind of the

person on the ground that reports to you regarding Ehis

litigation about the horses?

A. That's correct.

O. Yourve stated you've been at your current position

for 19 years. What did you do prior to that?

A. Pri-or to that I was a staff offi-cer on two
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districts of the Santa Fe National Forest in north cenEral

New Mexico, over a L2-year span.

Before that I was a staff officer in the

Verde VaIIey, a ranger district

littl-e over a year.

Prior to that, I was

called Beaver Creek, for a

two and a half years in the

timber department at

al-so in the Coconino

college,

Southern

a place called Happy ,Jack, Arizona,

National Forest.

with the Forest Service.

Then I had three assignments while I was going to

Two intemporary jobs

California on a hot shot firefighting crew, and

then one up in Idaho, ds whatrs

district assistant.

call-ed a GDA, general

O. And if we go back, when you were a staff officer

in Valley Verde

A. No, a staff officer in Camp Verde, just north of

here.

O. I apologize.

In any of your various employments with the Forest

Service, have you received any specific training with regard

to horses?

A. Just how to ride them.

O. So these would be domestic horses?

A. That's correct.

O. And same question with respect to managing25
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wil-dIife, have you had any experience managing wildlife on

the forest?

A. Yeah. In the current job I am responsible for a

whole department that deal-s with wildlife.

a. And does the Forest Service define horses as

wildlife?

A. I don't believe so.

O. Do you know why?

A. No.

O. Mr. Col-Iins, do you have any academic degrees?

A. Yes.

O. Can you please state what those are?

A. I have a bachelor of science in forest l-and

management from Northern Arj-zona University.

O. And when did you obtain that degree, sir?

A. 1,971, .

O. And have you taken any special-ized training or

cert.ification courses within the Forest Service?

A. Numerous, over the years.

O. Have any of those had to do with the management of

wildl-if e?

A. Yes. Endangered Species Act training.

a. Have you ever had any training with respect to the

Wild Horse and Burro Act of l97L?

A. No.
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O. If you could for a moment, I'd like you to help me

take a l-ook at this map here.

A. Okay.

MR. MERRII-,L: Richard, I believe you produced this

map t,o Christine; is that correct?

MR. PATRICK: Yes.

f don't think it was marked in the prior

depositions.

It was referred to, but I don't think it was

formerly marked.

MR. MERRILL: I would like to formally mark j-t as

Exhibit l-. I don't have a copy of it. I would like to

maintain iL and get you a copy l-ater.

MR. PATRfCK: I have a copy.

MR. MERRILL: Mark this as Exhibit l-.

(Deposition Exhibit No. l- was marked for

identification by the reporter. )

BY MR. MERRTLL:

O. Exhibit t has been marked. Itrs a document, a map

entitled Heber Wild Horse Plan B1ack Mesa Ranger District.

Mr. Col-1ins, is t.he Lakeside Ranger District

reflected on this map?

A. No, it's not.

a. Have you ever seen this map before?

A. I have not.
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O. Are you familiar enough with the area represent.ed

in this map to point out landmarks and that sort of thing,

if I were Lo ask you?

A. Only as a visitor.

For example, this morning on the drive down, the

entire north boundary is right along Highway 260.

So I obviously went ahead and looked at it as I

was driving down this morning.

O. Fair enough.

Do you know why t,his portion of the map is

entitl-ed wint.er pasture?

A. No, I don't .

O. And the same thing with towards the bottom half,

summer pasture?

A. I do not.

O. My questions might be more appropriate for

Ms . Kl-ein.

Let' s go ahead and f old t,his back up.

A. I have a forest map t,hat. reflects where that is in

relation to the Lakeside Ranger District. And it,'s still-

quite a ways west of the national forest that Irm

responsible for.

MR. MERRII-.,I-.,: Do you mind if we mark it?

MR. PATRICK: There are maps in there.

THE WITNESS: If there is an Apache-Sitgreaves
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National Forest ffiap, that,rs Lhe one we want to look at.

MR. PATRICK:

Therers a map

I apologize.

MR. MERRII.,T.,:

(erief recess

BY MR. MERRIT-.,L:

O. Mr. Col1ins,

marked as Exhibit l- to

This has been

I believe there is.

in there someplace.

I donrt have it memorized.

Off the record for a second.

taken. )

I'd like to show you what has been

the deposition of Elaine Zieroth.

submitted and certified as the

administrat.ive record in this matter.

Could you please turn to tab two for me, please.

The second page of that document there.

Page 2 of tab two is a map entitled Heber Ranger

District, Sitgreaves National- Forest, Arlzorta, 1972.

Mr. Collins, have you ever seen this document

before?

A. I have not.

a. Mr. Col-lins, is the Lakeside Ranger District

represented on this map?

A. It is not.

O. Is the Heber wild horse territory represented on

this map?

A. Yes.

O. From the Heber wild horse territory, which25
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direction is the l-.,akeside Ranger Dist.rict?

A. It would be to the right, or east, since the north

is to the top of the map/ approximately 1-8 to 20 miles.

O. Thank you.

Mr. Collins, I'm handing to you a documenL

ent.itled Defendant's Rule 26 Initial- Discl-osure StaLemenL,

which I would like to have marked as Exhibit 2 lo t.his

deposition.

(Deposition Exhibit. No. 2 was marked for

identification by the reporter. )

BY MR. MERRILL:

O. Exhibit 2 has been marked as Def endant' s Rul-e 26

Initial- Discl-osure Statement .

Mr. Col-Iins, have you ever seen this document

before?

A. No, I have not.

a. Mr. Collins, what did you do to prepare for your

deposit.ion here today?

A. I spoke with two of the three folks who were

disposed(sic) recently. E1aine Zieroth and Randa11 Chavez.

Primarily to get directions how to get down here.

Secondly I had about a 4O-minut.e telephone cal-l

with Richard Patrick.

O. Did you review any documents to prepare for your

deposition here today?
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A. There's only one document I went. ahead and looked

at. Irm not even sure it's in the record.

It relates to meetings that the Forest Service had

with BIA and White Mountain Apache tribal representatives, a

document I went ahead and prepared.

O. Is this a handwritten document?

A. Yes.

a. f bel-ieve we have that .

Turning back to Exhibit 2 for a minute, or Page 2,

do you see your name listed there?

A. I do.

O. And the address listed there, is that correct?

A. That is correct.

O. And could you read the paragraph below your

address beginning with can attest to?

A. Decisions related to the managemenL of the Heber

wild horse territory, issues with boundary fence

maintenance, Rodeo-Chediski fire rehabilitation, draft MOU

with white Mountain Apache Tribe for fence replacement,

repair, and maint,enance.

O. Mr. Collins, are you prepared t.o tesLify to each

of those matters here today?

A. A11 but the first one.

O. And why canrt you testify to the first one?

A. Because that territory is on an adjoining ranger

1_0

l- 1-

1,2

1-3

14

t_5

L6

l7

t_8

1,9

20

2t

22

23

24

25

AZ LTTTGATTON SUPPORT (480) 48I-0649



1-

2

3

4

5

6

7

8

9

1,7

district, so I had no direct no dealings on any of that.

O. Is it fair to say that you havenrt made any

decisions related to the management of Lhe Heber wild horse

territory?

A. That's correct.

O. With regard to the second issue listed there on

Lhe boundary fence maintenance, what do you understand is

the meaning of the term boundary fence?

A. As we define for this project, it's the fence

between the White Mountain Apache and the national forest.

O. Is t.hat. f ence located within the Lakeside Ranger

Dist,rict ?

A. A portion of it is.

a. And the other portion is l-ocated on the

reservation; would that be correct?

A. Actually the boundary fence covers a much larger

area than that,, so it's a fence that borders part of the

Tonto National- Forest, and, l-et me see, all ranger districts

on the Apache-Sitgreaves. So it does border Black Mesa,

l,akeside, Springervill-e, Alpine, and part of Clifton Ranger

Districts as we11.

O. Does the boundary fence ever intersect or cross

through the Heber wild horse territory?

A. According to the map you showed me earlier, Do, it

does not.
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O. That would be the map reflected in tab two of the

administrative record?

A. That is correct.

O. And within the Lakeside Ranger District, is t.he

fence actually on public lands, ForesL Service lands, ot is

it on reservation l-ands?

A. It's actually on reservation lands.

O. Then, if it's on reservation land, does iL fall

under your jurisdiction to maintain t.he fence at all?

A. Not directly.

O. So would it be fair to characterize your

invol-vement as working with the White Mountain Apache Tribe

with regard to the fence?

A. Thatrs correct.

O. So with respect to fence maj-ntenance, do Forest

Service employees or staff actually do any or perform any of

the mainLenance?

A. Since the Rodeo-Chediski wildfire, the answer is

yes.

O. What maintenance has been performed by the Forest

Service?

A. It was primarily preventative maintenance.

The cutting down of dead trees that we thought

would fall- onto the fence and cause future breaks.

We could only do that on the national Forest
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Service side of the fence, the north side of the fence,

which was, how shal1 I phrase it, the more minor problem,

because prevailing winds blow out of the south and

southwest.

O. Did the Forest Service, other than the

preventative maintenance, did the Forest Service repair any

of the fence?

A. If there was a break, and our crew went along

cutting trees down, and a fence and a tree was across the

fence, they went ahead and cut and patched that portion of

the fence.

O. Do you know how many times that was done?

2 o o s 
s#"chr?Sctfo ns/cMhr

small- crew of two people that that was their assignment over

a three-month period, in addition to responding to fires.

O. And what are the names of those t.wo people?

A. That would be hold on.

Theyrre two summer employees.

Ken Owens, and the l-ast name, Chavez. First

name |m drawing a mental blank' 
sge CI0rrec,1nnqlniliF

I ' 11 think about it.

O. But it's not Randal-l-?

A. No, it's not Randall.

These are teachers during the year, and during the

A. Not with any accuracy.

During the summers of 2004 and

25
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summer months when they're off they come work for us

temporarily.

a. So theyrre not full time?

A. Theyrre not, full time.

a. Are they teachers in Pinetop?

A. One is a teacher in Snowfl-ake, and one is a

teacher in the Show L,ow School District.

O. And Mr. Owens, is he Show Low or Snowflake?

A. r can'r remember. SeeO0fre0tions/CMH

I get the Lwo confused.

a. Fair enough.

Is there any documentation reflecting the work

that Mr. Owens and Mr. Chavez did on the fence?

A. I don't believe so.

When you say documenLation, no written

documentation.

O. Now, you said that if there was a t,ree that had

fallen on a portion of the fence from Forest. Service 1and

they would move that tree?

A. They would cut out that segment on the fence and

go to patch it.

O. If there was a hole in the fence but no tree on

it, would they patch that portion?

A. They would probably patch that portion, yeah.

O. But you don't know for sure if they would? You
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said probably?

A. I don't, know with 100 percent certainty.

O. When was the boundary fence originally

constructed?

A. I don't have a clue.

O. When you arrived in the Lakeside Ranger District

19 years d9o, was the fence in place?

A. It was.

O. Coul-d you briefly describe the fence for me, whaL

it's made out of, kind of? Is it a chain link fence, wooden

fence, barb wire fence?

A. Prior to the Rodeo-Chediski or after?

O. I-.,et 's begin with prior.

A. The fence is primarily a five strand barb wire

fence.

So all- strands are made up of barb wire.

Most of the posts

braces, and the braces that

were metal, but most of the

were constructed at every turn

in the fence, and every gate on both sides of gates, and

whatrs the length of wire, a spool of wire is a quarter mil-e

wire ran out there would bethein length, so whenever

another H brace. And

sure of the species.

juniper.

O. Do you know

they were made up of wood, and I'm noL

rt would either be oak or alligator

approximately how many gates are on25
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the Lakeside Ranger District?

A. Not without looking aL the map.

O. Would you say therers more than 20?

A. No are we talking a portion of the fence in the

Rodeo-Chediski, ot for t.he entire district boundary?

O. The entire district boundary.

A. It would be more than 20.

O. And the portion of the fence within the

Rodeo-Chediski area?

A. Wou1d be somewhere around six to ten.

O. And what was the condition of the fence after the

Rodeo-Chediski fire?

A. The fence was unserviceabl-e.

Between the heat of the fire, a1l- of the wire lost

it's strength, and the damage caused by trees blowing over,

there were many, many breaks in the fence.

O. Is this the entire fence or just. a portion of the

fence?

A. The majority of the fence.

There were some shorter portions where the fire

stayed on the ground, did not get in t,he tree tops, and that

portion of the fence would have survived the fire.

O. So is it your testimony that the fire impacted the

majority of the fence?

A. That's correct.
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O. So when you just said t.here are six to ten gates

within the fire area and more than 20 outside the fire area,

were those additional gates also impacted by the fire?

MR. PATRICK: I-,et me object to form and

foundation.

Please, go ahead and answer.

I have to do that for him.

THE WfTNESS: Okay.

would have been destroyed in

If the fire burned

sides, then the swinging gate

because it wouldn't be firm.

If was a Texas gate

braces in between to keep the

they could have burned.

BY MR. MERRII-,I,:

fence?

A. IId only be

a five

to 52

measured, but

vicinity of 48

The gates, some of the gates

the fire.

the wooden supports on both

would be virt.ually useless

guessing, because I never went out and

strand would be somewhere in the

inches.

I never measured it.

any gaps or breaks in the fence prior

fire?

or a wire gate, oftentimes the

wires separated were wood, and

O. Prior t.o the Rodeo-Chediski fire how high was the

O

But, again,

Were there

to the Rodeo-Chediski

A. There are always trees. There are always25
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maj-ntenance needs on fences. Many of those mainLenance

needs caused by trees falling on the fence.

So the simple answer is, y€s, there were some.

O. And which entity, being the Forest Service or the

reservation, closes or operates the gates in the fence?

A. Those are under the control of the reservation.

O. And prior to the Rodeo-Chediski fire, were those

gates always cl-osed?

A. Most of the time.

O. And why woul-d those gates ever be open?

A. Peop1e that wanted to go visit a portion of t.he

reservation would use the universal- k"y, a bolt cuLLer, and

drive on down and do what they were going to do, non-tribal

members.

So occasional trespass would open gates.

The tribe would occasionally have projects where

they had to gain access to the project site by crossing

national- forest l-ands. Sometimes they were good at closing

t.he gate on the way out and sometimes they werenrL .

O. And prior to the the Rodeo-Chediski fire

occurred summer of 2002?

A. That's correct.

O. Prior to the Rodeo-Chediski fire, was it the

reservation that maintained the fence?

A. That's correct.
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O. And

A. But r need to add a clarificat.ion.

O. Please.

A. And the cl-arification is, on the national forest

side, those areas are al-so set aside for grazing, domestic

Iivest.ock grazing. And the grazrng permittees didn't always

rely on the tribe to provide the fence maintenance, because

they wanted to prevent their animals from drifting south.

So they al-so provided some maintenance of the fence to make

sure it turned their livestock back onto the national-

forest.

O. And would these private livestock owners need a

permit or would they do it on their own?

A. They do it on their own.

O. So Irm assuming therers no record of this?

A. Not t.hat Irm aware of.

O. In your opinion did the reservation properly

maintain the fence?

A. Pre-Rodeo-Chediski, I would say it was subst.antial-

compliance, if we were to have a contract.

O. Has the since the Rodeo-Chediski fire has the

fence been rebuilt?

A. Yes, it has.

O. Who has rebuilt the fence?

A. The White Mountain Apache Tribe rebuil-t the entire
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portion on l-.,akeside on the south side of Lakeside Ranger

District that was within the Rodeo-Chediski area.

O. Was this in cooperatj-on with the Forest Service?

A. Forest Service offered to cooperate, but the

standard of fence that we suggested for that section, the

tribe did not wanL our standard.

We would have required a

to where the bottom wire is

more wildlife friendly

smooth,fence,

so that

same manner as prior

used the metal poles,

and not. barbed,

cross underneatha young deer and any antelope coul-d

the fence without damage

They insisted on a five st.rand barbed wire fence,

and when

cooperate

o.

they insisted on that standard we coul-d not

And in rebuilding

to the

the fence, was it built in the

fire? For example, they sti1l

the five strands?

A. That.'s correcL.

O. Wooden braces?

A. Yes.

Some of the braces were reconstruct.ed with metal,

but the key braces, ds Irve driven that road along the

fence, yeah, substantial amount of the braces are wood

still-.

O. Letrs move into the next subject on your

disclosure statement, Rodeo-Chediski fire rehabilitation.25
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What efforts has the Forest Service undertaken to

rehabilitate the forest after t.he fire?

A. Wel-I, smoke was sti1l in the air. We put a team

And that BAER team, in a very intense ten-day

be Ereated, needperiod, evaluate the areas that need to

some immediate treatment, and those areas that could be

deferred until later.

So the fire rehabilitation is to prevent damage

f rom upcoming rain and snow mel-t ef f orts.

together that we calfed burned area

We abbreviate it BAER, a

Forest Service defines

that come in t.he months of Ju1y,

as being a series of events, but

See Cemersency i#S6cUarwlp1try

BAER team.

And then the following winter and the snow melt

that would come from winter.

So that team went ahead and identified the areas

and the work to be done to try to

And that work, when it

of work.

from the air

that as the summer rains

August, and early Sept,ember

that first event.

stabilize the soils.

was ultimately costed out

$t2 and a half millionin that nine-month period was about

It consisted primarily of seeding. Most of that

So from fixed-wing aircraft.

It consisted of applying straw in areas that had25
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been severely burned, so trees killed and needl-es consumed

in the fire.

Some of that work was done on

initially tried to get it done by hand

crews, but the 2002 fire season was so

get access to those crews.

So mosL of that work was done

dropping bales from the air.

the ground. We

crews, 2}-person hand

intense we could not.

via helicopter and

We removed a number of culverts from roads to

prevent.

runoff

the plugging of the culvert, Lhe damming up of

behind the cul-vert, which could lead to a

catastrophic failure and flooding down drainage.

There were a number of earthen sLock tanks that. we

breached, because we did not. want, t.he failure of those

earthen stock tanks to lead to a catastrophic flow down

drainage.

We had to harden a number of sites.

By that f mean where we removed the cul-verts and

those culverts crossed drainages, we converted the road to a

l-ow water crossing, applying gravel to prevent vehicles from

getting stuck in the middle of those crossings.

There was at l-east one cemetery that needed to

have barriers put along one side to prevent the cemetery

from washing away. And a number of archeological sites had

to be protected as wel-l.25
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Removal- of a whole bunch of trees that we felt

were an immediate hazard to anybody that. would be traveling

in the Rodeo-Chediski the national forest portion of the

Rodeo-Chediski area, so along the main roads that we were

going to keep open for public trial we removed a number of

trees. And other miscell-aneous work.

O. Who is on the BAER team?

A. I don't I don't know that I could list all the

members of the BAER team.

O. Approximately how many people are on the BAER

team?

A. There woul-d have been somewhere in t,he range of

1-0 to l-5. And initially we had to bring a number of

specialists from off of the forest t.o help us, because we

didnrt have enough of the skills on hand to complete the

eval-uat,ion.

As time went. orl, then t,he members of the BAER t.eam

were just from the Apache-Sitgreaves.

O. Are you on the BAER team?

A. No, I am not.

O. Were you ever on the BAER team?

A. No, I was not.

O. Does the BAER team still exist?

A. No, not in its initial form.

O. Is the rehabilitation project from the
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Rodeo-Chediski fire still ongoing?

A. Yes, it is.

O. And what aspects of that project are st.ilI

presently ongoing?

A. When we talk emergency management, again, that

first nine months, or two wet cycles, the rehabil-itation

after that portion cannot be determined to be emergency in

nature. So it fal-Is under our regular program.

So that would be the timber salvage effort that

occurred. That woul-d be the rebuilding of various

improvements. That would be additional removaf of hazards

in recreation areas.

The improvements are primarily fences and a corral-

or two. But the fences that are used for managing domestic

livestock, grazing.

O. And by domestic livestock, is that. cattle?

A. That's cattle.

O. And you stated you did seeding, or the BAER team

performed seeding from the air.

Was this what was seeded? Was it grass?

Trees?

A. The project was conLracted out, and it had a

mixture of grasses, a mixture of four to six species, and I

coul-dn't begin to repeat those without refreshing my memory.

O. Would you consider the rehabil-itation project a

1-0

1_ 1_

L2

l_3

I4

l_5

1,6

1,7

1B

1,9

20

2T

22

23

24

25

AZ I,ITIGATION SUPPORT (4BO) 4BL-0649



31

l_

2

3

4

5

6

7

B

9

l_0

11

1,2

l_3

L4

l-5

1,6

I7

18

T9

20

21,

22

23

24

SUCCCSS ?

A. A portion.

O. Which portion?

A. The seeding was very successful-.

The placement of the straw and hay, to help in the

germination of the grass seed, was very important.

Some of the rehabilitation of improvements have

stretched for a much longer period than we would have liked

to have seen happen.

O. And what portions are those?

A. Primaril-y fences, for domestic livestock grazing.

O. Would this include the boundary fence for the

Apache Tribe or separate fences?

A. Separate fences.

O. As you know in t,his case, therers an allegation of

an unknown quantity of horses up in the forest. Somewhere

between l-00 or 400.

Have these horses had any impact on the

rehabilitation ef forts?

A. The horses have.

The reports Irve had from Randall and some of the

other users of the national forest is where the horses tend

to congregate, they beat

So the l-oss of

those area out very heavily.

grasses in the forest, which

ground l-evel forage, the

then 1eads to unacceptable soil-

the

25
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movemenL.

O. But overall- the seeding has been a successful

effort?

A. Thatrs correct.

O. Are there presently cattle graz:-r:g on the forest?

A. There are.

O. And was cattle grazing stopped for a time after

the 2002 fire?

A. That's correct.

a. And when was cattle grazing reinstaLed?

A. We all-owed the first cows on Lakeside district

back last summer in one pasture.

That was the east Cottonwood pasture.

So we limited the number of cows, the numbers, to

what Lhat one pasture coul-d sustain.

This summer we have opened up, let me see, I think

four additional- rlo, three additional pastures within the

Rodeo-Chediski.

O. And these are all just on the Lakeside Ranger

Dist.rict?

A. Yes.

a. To your knowledge, have other ranger districts

done the same, allowed cattle back on?

A. Yes, f understand Black Mesa has allowed cows back

on.25
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a. In the four pasture areas in the Lakeside Ranger

District, approximately how many head of cattle are al-l-owed

to graze?

A. Goodness. Randall woul-d have those numbers.

Last year I think the numbers were somewhere in

the B0 to 100 head range.

This year f think werre around l-20 head.

O. The f inal topic is a draf t MoU wit.h the White

Mountain Apache Tribe for fence replacement.

Am I correcL that MOU is memorandum of

understanding?

A. That's correct.

O. Is this memorandum of understanding still in draft

form?

A. ft's still in draft. form.

O. So would it be fair to say that therers no binding

memorandum of understanding between the Apache Tribe and the

Forest Service for fence replacement repair and maintenance?

A. That's correct.

O. What are the Eerms of this draft MOU?

A. The intent of the draft was Lo identify segments

of common boundary that would be the responsibility of each

entity.

So, for instance, a portion could be national

forest, Lakeside Ranger District, and then we woul-d assign
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that to the adjoining, to the grazi-ng permittee and keep

that section maintained.

Other segments would be Lhe responsibility of the

grazing associations on t.he White Mountain Apache Tribe.

But, again, it was never finalized despite a

number of attempts to have that done.

O. And when was the drafL first. circulated?

A. We started discussions way back in L999.

O. So prior to the fire?

A. It was prior to the fire.

O. To your understanding whatrs the holdup? Why

hasnrt it been finalized?

A. I don't know.

O. Okay.

A. At different coordination meetings we had with t.he

tribe, w€ woul-d bring up the topic to ask what the status

was, and we would get variable answers from the attorneys

have it to the grazing association has it. But never was

anything moved forward to actually be approved by Ehe tribal

council.

O. But has this draft MOU met with Forest Service

approval?

A. Yes. Wetve basically agreed to the contents.

We haven't signed, because we wanted to make sure

that the tribe was, and BIA, were supportive.

L4

1-2

13

t_5

L6

L7

1-8

L9

20

t_0

1_1

2t

22

23

24

25

AZ LTTTGATTON SUPPORT (480) 481-0649



1

2

3

4

5

6

7

B

9

35

O. And BIA is Bureau of Indian Affairs?

A. Yes.

O. And is t.his still a live issue , or is it dead

aft.er so much negotiation?

A. Ttrs stil-I a l-ive issue, dt least at every

coordination meeting we have we bring it up and say, is

there going to be movement on this or not.

O. Does this draft memorandum of understanding

address horses in any fashion?

A. No, it does not.

O. Mr. Collins, are you at all famil-iar with the Wild

Free-Roaming Horse and Burro Act of 1971,?

A. I know there is one, but I'm noL aware of the

detail-s, flo.

O. And yourve never reviewed that act?

A. No.

O. I would like, if you could turn back to what was

marked as Exhibit l- of Ms. Zieroth's deposition. Itrs the

administrative record in this matter.

Could you turn to tab 45 for me, please?

Tab 45 of the administrative record contains the

Wild Free-Roaming Horse and Burro Act, public l-aw 92-195.

Mr. Col-Iins, do you know what the purpose of this

act is?

A. On established territories, to protect long-term
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horses and burros and the habitat that they exist in.

O. And do you know if this act applies to public

lands near or around established territories?

A. I do not.

O. On the first page there of Lab 45, section two,

small- paragraph B, coul-d you read that definition for me,

please, approximately the middle of the page?

A. Section two, paragraph B?

O. Yes, sir.

A. Wild free-roaming horses and burros means all

unbranded and unclaimed horses and burros on public lands of

the United Stat.es.

O. Mr. Collins, have you ever seen horses on the

forest?

A. Yes.

a. Have you ever seen any horses within the L,akeside

Ranger District?

A. Yes.

a. Have you ever seen any unbranded horses on the

I-,akeside Ranger District?

A. Probably.

O. And by probably, You mean you don't recall and

it's 1ike1y?

A. By probabfy, Itm not a grazrn.g expert, and by

seeing the horses, I might have seen them at a distance,
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because they tend to be tend to keep their distance from

normally when f'm out in the

of binoculars to where I could

any human interaction. And

field, I

bring up

do not have a pair

a brand if one existed.

O. So have you ever gone out in the field

specifically looking for horses?

A. No.

Well-, y€s .

O. And when was this?

A. This would have been back 12, 1-5 years ago. And

this was on a trespass on the east side of the ranger

district, where a 1and owner tried to winter his horses on

national forest lands for about a four-year period.

O. Did you find t,he horses?

A. We found the horses.

O. And this horse, was it claimed by its owners?

A. He acknowledged he owned the horses.

O. And were t.hey branded, do you recall?

A. They were branded.

O. Other than t.his incident approximately 1-2 years

d9o, have you ever, dt any other time, gone out on the

forest specifically looking for horses?

A. Not specifically looking for horses, no.

O. So woul-d it be fair to characterize your

interaction with the horses as just kind of coincidence or25
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casual

A.

O.

and you

A.

o.

forest;

A.

O. Anywhere

A. Probably

trespass case that

O. And ot.her

other horses in the

vj-ewing?

Yes. Incidental-.

Incidental. Yourre out there doing something else

see a horse?

Correct.

And when was the first time you saw a horse on the

do you recal-l?

On the Rodeo-Chediski?

within the Lakeside Ranger District.

in the l-ate tBOs, early '90s, that was a

I told you about.

than that Lrespass case, did you see any

late '80s, early '90s?

forest?

A. No.

O. When was the l-ast time you saw a horse on the

A. This summer.

a. And how many did you see?

A. Somewhere in the range of 1-0 or 1-1-.

O. And was this just one time that you saw horses, or

did you see horses throughout the summer?

A. Irve only been on the Rodeo-Chediski this summer

about four times. And two of those four times T saw horses.

O. Did you happen to notice if those horses were

branded?25
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O. Do you know if there is any active management of

horses within the Apache-Sitgreaves forest as a whole?

A. I guess lrm going to ask for a cl-arification.

When you use the term active management, what do you mean?

a. Is there presently a program in place where people

will go out in the field for the specific purpose of, sdy,

invenLorying horses?

A. Well, Black Mesa would have had that on the Heber

horse territory, until it was extinguished as a territor[r

or t.hey thought it was.

So, y€s, Lhere was some inventory work that was

Lakeside.done, but it was not done on

a. And

A. And since Lhen, every time our people go out, I

A.

o.

any active

A.

where

welI,

White

They were

Within the

too far off

management

No, we don't

I-,akeside Ranger

of horses?

horses are and what t,he numbers

And that's simil-ar on other

because the fence problem that

Mountain Apache Tribe does not

District do you know of

have any active management of horses.

in keeping t.rack of

might be.

ranger districts as

know Randall Chavez has asked for help

wetve experienced with

just occur on the

Rodeo-Chediski, does not just occur on Lakeside or Black

Mesa. It's on other areas as well.25
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a. When you say Mr. Chavez is keeping track of

horses, is there documentation to refl-ect that?

A. f don't know.

I donrt know if he's keeping a running tally or

not.

O. So you haven't seen it?

A. I haven't seen it..

O. Is it the position of the Forest Service that

these horses somehow belong to the Apache Tribe?

A. It when you start talking about where the

horses are, t,hat starts defining where the horses came from.

O. Okay.

A. So, if your question is on the Rodeo-Chediski, the

answer is yes, from the White Mountain Apaches.

If you're talking the presence of horses in other

locations on the national forest,, I'm sure Lhere's some

examples of horses coming off of private land.

O. But, other than t,he location of the horses in the

Rodeo-Chediski area, is there any other indication that

these horses somehow belonq to the Apache reservation?

A. Irve been told that there are some. There are

some brands Lhat can be found on some of the horses.

But nobody's ever pointed that out to me while

Irve been out in the fiel-d.

O. And who tol-d that to you?25
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A. Let me see.

When Irve heard it in

forest leadership team meeEings.

probably one of our

Probably heard

my staff assistant.

Heard it from several sources.

a. Have you ever seen any documentation regarding

brands on these horses?

A. Randall at one time showed me the equivalent of a

brand list, and that's two or t.hree pages of who the owners

of the horses on t.he reservation might be.

O. So that was a Apache tribal brand list?

A. Yes.

O. But yourve never actual-ly seen any of those brands

on a horse out in the foresL?

A. Right.

O. You haven'L seen any pictures of a horse on the

forest with those brands?

A. No.

O. How far is Highway 250 from the Apache

reservation?

A. It depends on what part yourre talking about.

O. Are you famil-iar with the area of Bison Ranch?

Have you ever heard that term?

A. Yes.

it from Randall Chavez as well as

25
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O. How far is Bison Ranch from the Apache

reservation?

A. I would have to l-ook at a map because t.hat's on

Black Mesa Ranger District.

O. Do you know approximately how far the Black Mesa

Ranger District is from the Apache reservation?

A. On the south end it borders. The south edge of

portions of the Bl-ack Mesa Ranger District border the White

Mountain Apache Tribe.

O. If we could turn again to what has been marked as

Exhibit l- to this deposition, this ffidp, could you identify

for me approximately where Bison Ranch is?

A. Itrs off the map.

O. Off the map

A. To the right or to the east.

a. To your right?

A. To my right.

O. To the east.

And the Apache Indian reservation is off to your

left; is that correct?

A. weII, actually it's Lhe bottom of the map. You

can see portions marked with this orange tannish color.

O. For example, if someone was to see a group of

horses near Bison Ranch, would you think those horses came

from the reservation?
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A. Donrt know.

Because Irm not.

ownership that borders the

Heber-Overgaard area.

If I knew where the owners were that kept horses,

if I knew where the stables were, it would give me an

est,imate of whether those horses could be private versus off

the reservation.

O. But you're working

horse seen in the forest is

under the assumption that any

owned by somebody?

A. That's correct.

O. And on what do you base that assumption?

A. For the last decade or so we haven't had wild

horse territory on the forest,.

somebody

would be

So any horse then observed would be owned by

else, and if it's not authorized on the forest

t.respass.

you said for the last 12 years there

territory on the forest?

A. Ten or 12 years.

O. And could you look in bottom right-hand corner of

Exhibit 1? That date j-s August 4th, 2006.

A. Thatts when the map was put toget.her.

O. And the wil-d horse territory is reflected on this

map; is that correct?

familiar with the private

national forest in t.he

considered

O. Irm sorry,

hasn'L been a horse

25
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A. Thatrs what the map says.

O. Can you explain to me why that is if there hasn'L

been a wild horse territory for l-0 to L2 years?

A. WelI, because I had heard about that time that the

territory had been extinguished because there were no horses

on it..

So whatever process the agency had to go through,

the ranger request,ed, and I thought was approved that, the

territory was extinguished.

O. But you weren't involved in that process?

A. I was not involved in t.hat process.

O. And do you know how it was determined that there

were no wild horses out on the territory?

A. 'Just Lhrough inventory over t.he years.

I think there was an annual report that was

supposed to be submitted.

a. Did you participate in any of those inventories?

A. I did not.

O. Did the L,akeside Ranger District ever participate?

A. Not that I'm aware of.

O. Coul-d you turn for me, please, to tab 81 of the

administrative record?

Mr. Col1ins, have you ever seen this document

before?

A. f dontt think Irve ever laid my eyes on it, no.
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O. Tab B1- of the administrative record is described

in the index as Heber territory horse population

information, 1-974 to 2004.

The first. page is a fax from Ms. Deb Bumpus

excuse me, to Ms. Deb Bumpus from Gene Onken.

Do you know Mr. Onken?

A. Yes.

O. And does Mr. Onken work for the ForesL Service?

A. I think hers currently retired. But he was an

employee that worked in the regional office in Albuquerque.

O. So did he actually work on the Apache-Sit,greaves

forest?

A. I don't. know his career background.

a. He never worked with you at the Lakeside Ranger

District?

A. No.

O. The second page of page it's actually numbered

Page I, it's after the fax page, purports to represent

documented wild horse population numbers, Heber wild horse

territory, Apache-Sitgreaves National Forest .

Mr. Collins, do you know how these numbers were

arrived at?

A. f don't.

O. And, to your knowledge, the l-,akeside Ranger

District has never participated in any one of these
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population inventories?

A. I cannot state that with 100 percent certainty.

To the best of my knowledge, no.

But an individual employee may have been asked to

on a particular inventory day and f just wasnrtgo help

aware of

O.

A.

O.

it

But you have never asked any employee to do that?

That is correct. I have never asked.

Do you know who would have made such a request in

your absence?

A. Whoever would have been doing the inventory at the

time.

ft coul-d have been the range staff

Heber at the time , or whatrs now Black Mesa

cou1d have asked for help from other of his

officers on the ForesL Service.

officer at

Ranger Dist,rict.,

fe]low staff

See

O. So what you're referring to here, would this have

been a supervisor, for lack of a better term, from another

ranger district asking somebody from your district to go

into their district and help them out with the census?

A. It would have been co-equals asking. So a staff

officer on one ranger dist.rict asking a staff officer on

another district, hey, I need help on this project, can you

give me a day or two.

So some of that informal stuff goes on on25
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different projects.

O. But the project.s woul-d have taken place outside of

the Lakeside Ranger District?

A. That's correcL.

O. So no one has ever reported to you with respect to

counts of horses on the l-,akeside Ranger District?

A. That's right.

MR. PATRICK: Well well-, iL's on the record.

MR. MERRILIJ: A little too quick for you.

BY MR. MERRII.,I.,:

O. Mr. Col-l-ins, cou1d you Lurn Eo tab 24 of the

administrative record for me, please.

A. Twenty-f our.

O. Tab 24 is a l-etter dated June 13th, 2005, from

El-aine Zieroth to Mr. Dal-las Massey.

Mr. Collins, I real-ize that you were not copied on

this letter. Have you ever seen it before?

A. I may have, but I don't recol-lect that I did.

O. Who is Dall-as Massey?

A. Tribal chairman, WhiLe Mountain Apache Tribe.

O. Do you know Mr. Massey?

A. Yes.

O. And what has your interaction been with

Mr. Massey?

A. Occasional meeting, meeting attendants. When we
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have a coordination meeting he may attend, oh, 20 percent of

those meetings.

At different events that occur where agency

represent,at,ives might participate, I'd find a way t.o

introduce and say hi.

For instance, the annual- coordination for

firefighting, in preparation for fire season, I would have

meL him several of those years at those meetings.

And occasionally he does some of his shopping in

the Pinetop Lakeside area. It's a smal-I community, and you

run into him.

Have you

that are the

ever discussed issues regarding the

horses subject of this litigation with

Mr. Massey?

A. I haven't, directly, Do.

O. Have you ever discussed the issue regarding these

horses with anybody from the Whit.e Mountain Apache Tribe?

A. Combination White Mountain Apache and BIA at our

coordination meetings, y€s.

O. With whom did you have those discussions?

A. Whoever would have been attending those meetings.

It could have been the BfA superintendent, Ben

Nuvumsa.

He was a regular participant at those meetings.

Ben had a number of staff that also attended the

o

25
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meetings. Many of those are now retired

But what's his name, whors

the entire timber program for

or transferred off.

still there, he's in

BIA. He is a tribal

wel-l. T

Okay.

What was

cantt remember his name right now.

the general substance of these

conversations?

A. We have a history dating back to 1-999 on trying to

get

then

an MOU established. So it was in regards to the MOU,

the new fence being buil-t, the damage to the fence, and

horses on nationalthen we started seeing more and more

forest.

So we started equating the damage caused by the

wildfire and t.he numbers of horses that. we were starting to

see as being connected, a cause and effect.

O. Did any representat,ive of

ever claim they owned the horses?

A. Most of the attendees at

the Apache reservation

these meetings were BIA.

The exception being the

name of Paul- DeClay.

tribal forester, a fellow by the

charge of

member as

o.

But

saying, yeah,

probably were.

O. And

See Corrections/C[,t

I don't remember Paul ever coming out and

those are our horses, but implying that they

how did he imply that?

sure whether it was Paul- or another memberA. f rm not25
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that described at one of our coordinat.ion meetings the

trapping of horses ongoing on the reservation to help with

their rehabilitation efforts, their burned area

rehabilitation efforts .

And t,he feeling that because of the trapping,

because of the fence being down, that it tended Lo drive

some of the horses from the reservation onto the foresL.

O. And if that was the case, that the fire drove

horses from the reservat,ion onto the forest,, do you know why

they wou1dnrL have just returned after the fire?

MR. PATRICK: Let me object to the foundation for

that question.

Go ahead.

THE WITNESS: It would not have been the fire that

drove the horses. ft woul-d have been the aftermath of the

fire.

BY MR. MERRII,L:

O. Can you explain what you mean by that?

A. Following the fire, large parts of the reservation

were badly devastated. So the horses that were down on the

reservation would have wanted to find some more friendly

territory.

We were quite successful- in getting the ground

forage re-established fairly quickly on the national forest

portion.
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The f ence was down. As t.he horses moved f or

habitat or food, they came over onto the forest and found

the habitat to their liking and then stayed.

O. So it.'s a habitat issue?

A. I think it would be a habitat issue.

O. To your knowledge, has the ForesL Service ever

undertaken any formal or scientific study regarding horse

habitats?

A. I donrt have a clue.

O. The l-asL paragraph of the letter Lo Mr. Massey

last paragraph on Page L, discusses ForesL Road 300.

Is Forest Road 300 in the Lakeside Ranger

District?

A. A portion is, yes.

O. The first sentence of that paragraph states: The

Forest would like your cooperation during and after this

contract by keeping all gates closed along the reservation

boundary on Forest Road 300.

Do you know, is this referring to gates on the

boundary fence within the l-,akeside Ranger District?

A. It would be gates on the boundary fence. Some of

those gates on Lakeside Ranger Dist.rict.

O. And, to your knowledge, were those gates being

l-eft open by the reservation?

A. As crazy as it sounds, there were some gates that.
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were never instal-led.

O. So just big open spaces of fence?

A. There were open spaces in the fence.

install-ed, Lhe reservation had soWhere gates were

many activities going on at

salvage logging under wdlr

loggers close the gates but

compliance.

the time, a tremendous amounL of

they requested that the salvage

never received complete

So they may have opened it in the morning, left, it

open all day while the log t.rucks were moving, and then

closed it at the end of the day.

So it was a this was intended to address a

number of j-ssues that were occurring, but putting up a new

fence and not having the gates in place , or t,he gates

functioning, kind of defeats the purpose of that fence.

O. So prior to the fire, were there port.ions of the

fence where a gate was intended but a gate never installed?

A. To my knowledge, prior to t.he fire, there was a

gaLe at every gate l-ocation.

a. And that's not the case with the rebuilL fence?

A. That was not the case with the rebuilt fence.

O. And is that i-ssue addressed in the memorandum of

understanding, the draft memorandum?

A. Correct.

O. Is it fair to assume that it's the position of the25
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Forest that the reservation should instal-l those gates?

A. That's right.

O. If you could turn with me, please, to tab 28 of

the administrative record.

Tab 28 is a document ent,itled notice of intent to

impound unauthorized livestock, reference FSM 5330.

Itrs dated July 6t.h, 2005, and signed by Elaine

Zieroth.

Mr. Col1ins, have you ever seen this documenL

before?

A. Yes, I have.

O. When have you seen this document?

A. Oh, while we were preparing for the impoundment

action.

a. And was this document posted within the Lakeside

Ranger District?

A. Yes. And Randal1 Chavez was responsible for

ensuring it got the proper postage posting both on the

ranger disrricr and down ar whire River. See Corrections/C['4H

O. Was this distributed to any privat.e parties?

A. May have, but I don'L know that with 1-00 percent

certainty.

a. Was this distributed to Ehe White Mountain Apache

Indian reservation?

A. That's correct, to the tribal government as well
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as being posted at the Post Office and other common areas

down there.

O. Therers a box about a third of the way down thaL's

entitled topographical unit legal subdivision or allotment.

Do you see that box?

A. Yes, I do.

a. And what is that box describing what yourve

referred to as the Rodeo-Chediski fire area?

A. Yes.

O. Does that description include whatrs been

designated as the Heber wil-d horse territory?

A. Yes, it would get far enough west to include the

Heber horse territory, as shown on t.hat map that you showed

me earl-ier.

a. To your knowledge would it include the entirety of

the territory?

A. Yes.

O. And would this lega1 subdivision include the

ent,iret.y of the l-,akeside Ranger District?

A. No.

O. And would it. incl-ude, to your knowledge, would it

include Lhe ent.irety of the Black Mesa Ranger District?

A. No.

O. If you could drop down for me, please, to the

second to last paragraph, which begins, after impoundment,
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are you with me?

A. Yes.

O. After the impoundment, owners of unauthorized

livestock may regain possession thereof first by showing

proof of ownership and reimbursing the United States in full

for the expense incurred in impounding, feeding, and care of

such livestock.

Do you know what proof of ownership this notice is

referring to?

A. It would be brands, if there was any paper t,hat.

people had for sale of a horse from one individual- to

another, that kind of proof.

O. After impoundment could a private owner walk up to

a horse and say that.'s my horse? Would that be sufficient

proof of ownership?

A. That's not the Forest Service to determine that.

There's a state organization that is responsible

for that.

The State Livestock Board.

So they would be the ones that would determine the

act,ual ownership, not Forest Service.

O. So any claims of ownership made to the Forest

Service would be referred to t.he State T-.,ivestock Board?

A. That's correct.

O. And the validity of that claim would be determined
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based on the procedures of the livestock board?

A. That's right.

O. To your knowledge, did this notice result in any

cl-aims of ownership of the horses?

A. I don't know of any members of the reservat,ion

coming out to gather their horses.

O. And to be fair, the horses were never gat,hered; is

that correct?

A. That's correct.

O. Could you turn with me, please, to tab 79.

The first page of the document behind tab 79 of

the administrative record is a fax cover sheet dated

October 1-3th , 2005, from the Lakeside Ranger District to Deb

Bumpus, from Ed, slash I believe it's Randall.

Mr. Coll-ins, do you recognize Lhis fax cover

sheet?

A. Yeah, I saw it yest,erday.

O. Did you send this to Ms . Bumpus or did Randal-l-?

A. Randall. That.'s Randall's writing.

O. Turn to the second page of that document, please.

What is represented here?

A. Thatrs a list of the coordination meetings that I

had put together after reviewing my daily planner pages.

O. rs this your handwriting, sir?

A. That's my handwriting.
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And why did Ms. Bumpus request this information?

I don't know that she requested it as much as I

said it's germane to the topic at

to her.

hand and I offered to put

it together and send it

O

A

o.

A.

crossing

with the

O.

And what was the

Trespass horses,

onto the forest,

tribe to prevent

So was the issue

topic at hand?

and what may have led to horses

and our att.empts in coordinating

that from happening.

of the horses discussed in each

of the meetings reflected in this document?

A. No. As I look at my note here, if I didn'L have a

scribbled note in my planner page, because I donrt think

there are any official transcripts or notes taken at

those meetings, just what us individually would have

down, if there was no reference to fences or horses,

didn't list anything.

If I didn't

any of

put

t.hen I

If Lhere was

attend, I stated I didn't attend.

reference to a fence or horse, then I

Iist,ed the ref erence.

O. To your knowledge, in any of these meetings did

representatives of the Apache Indian reservaLion claim any

of these so-cal]ed feral horses?

A. Most of the representatives at the meeting were

Bureau of Indian Affairs, and only occasionally would t.here

have been some tribal representatives.25
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As I look at the list of the meetings, the

individual responsible for fences, fence maintenance/ and so

or, maybe attended two or three of those meetings, but noL

all of them.

PauI DeClay, being the tribal forester, ffidY have

been the individual implying ownership. Or it could have

been one or more of the BIA representatives that. would have

implied some ownership.

Certainly I got in my mind that these horses were

coming from the reservation.

O. But there was never any agreement entered into

t.hat the Apaches would go take these horses?

A. I think there was an agreement in the works, and

that. was being handted by Elaine Zieroth, but I wasnrt a

part of that taking pIace.

O. Have you ever seen any documenLation to that

effect ?

A. No.

O. If the tribe wanted to go take some of those

horses, is there anything preventing them from doing that?

A. Not that I'm aware of.

O. You reference the term feral horses. What

definition are you giving that word feral?

A. Another term for trespass.

I don't think I have a separate definition for
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feral-.

O. When you use the word feral, you bel-ieve that to

be a domesticated animal?

A. I can only guess, yes. I interchange feral and

trespass routinely, and in my notes.

O. In your notes, when you use the word feral, you

are identifyi-ng a trespass horse?

A. That's correct.

O. What do you identify as a Lrespass horse?

A. And animal t.hat is not. authorized by permit or

r-aw. $ee Corrections/CMH

O. How did you confirm that an animal is not

authorized by permit or law?

A. We don'L have any territory on I-,akeside Ranger

District, so we never had any authorization, eit.her by

permit or by 1aw, for horses beyond Lakeside.

O. But therers no scientific study or official study

that takes place?

A. Not that I'm aware of .

O. Now, it's your testimony here today that the Heber

wild horse territory was, for lack of a bet.ter word,

dissolved approximately 1-2 years ago?

A. Somewhere in that time frame, 1r€s.

O. Had a horse L2 years ago strayed from that

territory onto the Lakeside Ranger District, would you
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consider that a trespass horse?

A. Donrt know that that ever happened.

O. But say for purposes of this question that it did

Woul-d that horse have been considered a trespass horse?

A. I woul-d probably say yes.

O. Do you know when the Forest Service made the

decision to remove these horses from the forest?

A. Not the specific date, flo.

O. Approximately?

A. It would have taken several- months leading up.

The document that we l-ooked at earlier on the impoundment

act.ion, Lhe decision was probably a couple months before

that, the formal- decision.

O

A

o

That woul-d be tab 28?

The employment action,

So the record is clear,

whatever tab that, was.

is rhis .h" f"e"e,ggtJEtttq$r

you're referring to?

A. Thatrs correct.

O. And that's tab number 28 of the administrative

record?

A. Correct.

O. And that's dated Ju:..y 25, 2005?

A. Correct.

O. So it's your testimony that the decision to remove

the horses took place that date?25
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A. Yes.

O. Did you have any involvement in that decision?

A. Yes.

O. And what was your involvement?

A. Werve got a resource

problem on the district. Itrs

being down.

an

issue. Werve got a resource

caused by horses, by a fence

We've got to find a way to put those under control

in some way or another.

O. So wou1d it be correcL to say that the decision to

remove the horses was at least in part motivated by cost?

A. Cost would have been a contributor.

O. What other factors contributed to the decision?

A. Resource impacts. The permits t.hat we had in

place with the grazing permittees.

O. These woul-d be cattle permits?

A. Yes. Where we would not a1low them on any of the

burn areas until a cerLain level of restoration or

rehabilitation had occurred. And yet the horses were there.

And they were let.ting us

right to be occurring.

O. Is that still

know routinel-y that that was not

approximately 1-00 head of

the Lakeside district?

A. That's correct.

issue given the fact that

cattl-e have now been allowed on

25
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O. It's stil-l an issue?

A. It's sti1l an issue

O. To what degree?

A. Well-, whenever I meet with the permittees, I hear

about, it.

We had a

forthe forest plan

meeting out at

forest plan, public

the entire forest.

meet,ing, for revising

We had a public

raised as an issue byPinedale, and that was

a non-grazer, just a local resident., Lhat was

horses

basically

out of heresaying when are you going to get these

because of the damage they're causing.

So it's not just permittees

into other people that are letting us

But that certainl-y postdated

now. Itrs gotten out

know

the 2005 decision.

O. Is it, your understanding that this decision was to

remove all horses from the forest?

A. No.

We were that would have been an unreasonable

expectation.

We did not have funding Based on projects that

cost per animal, wewe had heard elsewhere on what

figured we would only be able

and the estimate went as high

there.

So we expected with

the

to remove 80 to 150 horses,

as 300 or 400 that were out

t.hat effort to only remove a25
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portion of them.

O. And were there any guidelines as to which portion

you would remove or was it the first I20 you saw?

A. We hadntt got that far.

O. But the decision had been made to remove them?

A. To make an attempt to remove them, yes.

O. And t.he guidelines just werenrt specifically

defined; is that correct?

A. WeII, they woul-d have been in the contract. That

was one of Randall-'s projecLs. So Randall- was in control

for the l-,akeside portion.

O. And what was the Forest Service planning to do

with these horses once they were gathered and captured?

A. They would have been transporLed down to sale

barn, I believe in the Holbrook area. And that's where the

care and feeding would have continued. That's where the

state livestock inspector would have gotten involved.

O. Are you familiar at all with that sale barn?

A. I am not.

O. Was sal-e barn going to pay the ForesL Service for

these animal-s?

A. Not that I'm aware of.

O. Was the Forest Service going to receive any money,

any money for transferring these animals to the sale barn?

A. I don't know. I realIy don't.
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O. Is there a heawy demand for recreation use in the

forest in the Lakeside Ranger District?

A. Very heavy.

O. What type of recreation uses go on?

A. You name it, it occurs out there.

O. Motorcycle riding?

A. Lots of ATV, yes.

I-.,ots of camping. Lots of hunting. l,ots of day

hiking. Sma1l amount of back packing. Not a 1ot. Most is

day hiking.

A l-ot of what we call Lhrow down camping.

People that come up and want to spend a weekend to

all summer on the forest to escape the heat down here.

O. That would be nice.

A. Just naLure viewing, wild1ife viewing. Again, 1zou

name it. Target shooting.

Therer s people that set up bal-es of hay and go out

and practice their archery.

And the list just goes on and on.

O. Do the horses have any impact on t.he recreation

uses in the Lakeside district?

A. I have not heard of any direct conflict that

recreation has passed on re1ative to horses.

O. Does hunting take place on the l-,akeside district?

A. It does.
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O. Do you consider hunting recreational- use or a

separate category?

A. It's recreation.

O. What type of game is hunted on the forest?

A. Anything that's authorized by Arizona Game and

Fish Department.

They have the responsibility for management of the

wildl-ife species. So the big ticket iLems for them are eIk,

deer, we have some antelope counLry, bear, and small species

like squirrel, coyoLe, and Irm sure Lhere's some other

species Irm missing.

O. To your knowledge, have the horses had any impact

on hunting within the forest?

A. At our annual coordination meeting with Arizona

Game and Fish DeparLment, they expressed concern on the

numbers of animals out there and the conflict that they're

having with the el-k.

But T didn't get any more specific than that.

O. Did Fish and Game ask the Forest Service to do

anything about the horses?

A. The Game and Fish have been very int.erested in

tracking our progress or lack thereof on managing the

numbers of horses. Because a resource is a finite thing,

and if you have too many elk it conflicts with cows. If you

have too many cows, it conflicts with wildlife habitat.
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When you add horses into that mix resources are finite.

0. Do you bel-ieve that resources in the forest, coul-d

support a horse population?

A. Probably, but in order to do so we would have to

reduce the numbers of domestic l-ivestock and also cut back

on some of the wildlife numbers.

O. Has that ever been discussed, to your knowledge,

within managing personnel of Ehe forest?

A. Not t.hat I'm aware of , in any discussions that

Irve been involved in.

O. Are you aware if the Forest Service is presently

drafting a management plan with respect to these horses?

A. Irve heard of an effort that. Black Mesa Ranger

District is starting Lo undertake.

O. Do you have any involvement in that?

A. No.

O. Are you familiar at all with the National

Environmental Protection Act?

A. Yes.

O. Also referred to as NEPA?

A. NEPA.

O. Have you ever had any training with respect to

NEPA?

A. Yes.

O. Can you explain that training briefly?
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A. A series of training sessions on what NEPA is all

about and how the Forest Service j-mplements it. How to make

the various documents stand up in court. cases or appeal

courses. So those kinds of training sessions.

O. To your knowledge, has any study under NEPA been

taken with respect to the horses?

A. Not that Itm aware of .

But thatrs part of the effort. that is under way

now.

O. That's part of the management plan that the Bl-ack

Mesa District is

A. That's correct.

O. Do you know an individual by the name of Joe

Wager?

A. Is he a member of the five county RAC, resource

advisory committee?

O. I believe he is, yes.

A. I think so, yes.

Itve attended several RAC meetings, and I think it

was lfoe attended a tour that I went ahead and put on about a

year ago on one of our vegetative thinning projecLs.

O. Do you know if Mr. Wager had any invol-vement in

the Forest Service decision to move the horses?

A. Not any direct involvement.

When he found out about it, it's my understanding
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that he became quite opposed to the concept of trapping and

removing any horses.

Let me just add to that.

His knowledge occurred as we t,ried to find the

funding to implement that,. So a proposal was presented to

the resource advisory committee to help fund the removal of

some of the horses.

O. rs it fair to say that Mr. Wager has a different

opinion with respect to the status of these horses than the

Forest Service?

A. That's correct.

O. Are you aware of what those differences are?

A. Partly.

The way he voiced some of those differences in

accusing the Forest Service and some of my employees, l-ike

Randal-l- Chavez, of lying, being deceitful, troubled the heck

out of me when I heard about them.

O. To your knowledge, did t.he Forest Service engage

in any public noLice and comment period with respect to the

proposed removal of the horses?

A. The only public notice process is the impoundment.

process, but no separate notice would have been needed to

remove what we woul-d consider to be trespass livestock.

MR. MERRILL: I don't think I have any further

questions.
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Do you have anything, Richard?

MR. PATRICK: I donrt have anything. We'Il read

and sign.

MR. MERRIITIJ: I appreciate your Eime. Thank you.

(Whereupon, the deposition concluded at
L2:19 p.m.)

EDWARD W. COLLINS

*****

G
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STATE OF ARIZONA
dd

COUNTY OF MARICOPA

BE IT KNOWN that the foregoing deposition was

taken before me, Marty Herder, a CerLified Court Reporter,

CCR No. 50162, State of Arizona; that the witness before

testifying was duly sworn by me to testify to the whole

truth; that the questions propounded to the witness and the

answers of the wj-tness thereto were reduced to typewriting

under my direction; that the witness elected to read and

sign the deposition transcript; that the foregoing 69 pages

constitute a t.rue and accurate transcript of all proceedings

had upon the taking of said deposition, al-l- done to the best

of my skill and ability.

I FURTHER CERTIFY that f am in no way related to

any of the parties hereto, nor am I in any way interested in

the outcome hereof.

DATED at Chandl-er, Arizona, this { day of

005.

C. Martin Herder, CCR
Certified Court Reporter
Certificate No. 50L62

25

AZ r.,rrrcATroN suppoRT (480) 481,-0649



t

Deposition Eu,,:nns b.6tu,"gof:e
Page/Line No. Ghange/Gorrection Reason

C

C

*lQt*/ lltrI I ]I

I' A/1 Vtv v a n/ Aq"ourna^t,fh,.$a i * ol',,.r,unuf u tt-iP4o/ Lrs
VI

Acc-w"rn*-,-tq ta tI
P.qq/u.a

Uu V ,q
A c.c-ora.,al LI

(^lP53/Lt8.

iJor* # Psrso-r,(
4r,(P 411t-4

v
llct,r>t anD eLil-e ^SertrrtNf 4U ttu

v v

t U" grtnoCI c-r,orCo ,

Acc,tnT6aa-, rc&tctddr-" " hkll ' Fo^).?a7 /ts

L)
To ..-o,r'n. nr,nofn'.Pla /LQ

/+JJ 4it*t n-^n^l,l "Ao-LuFB / tTl

,.** am4 c:Ft,,r u vt

R, b,

Lrro.ru *luo^e,o,
4 14 bcFI1 I LIA

I
()^rn* T'tlp*det-P7 1Lt8

AZ L|T|GATTON SUPPORT (480) 481-0649





PAUL K. CHARLTON
United States Attornev
District of Arizona

RICITARD G. PATRICK
Assistant U.S. Attornev
Arizona State Bar No,'5148
Two Renaissance Souare
40 North Central Avfenue, Suite 1200
Phoenix, Arizona 85004-4408
Telephone: rc02\ 514-7 500
Facsimile: G02\' 514-17 60
E-Mail: richard"patrick@usdoj. gov

TINITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

In Defense of Animals, et al.,

Plaintiffs,
ctv-05-27 54-PCT-FJM

DEFENDANTS' RULE 26 INITIAL
DISCLOSURE STATEMENTV

United States Government, Department
of Agriculture, et al.

Defendants.

Pursuant to Rule 26(a), Federal Rules of Civil Procedure, defendants submit the following

Initial Disclosure Statement:

A. Rule 26(a)(lXA): individuals likely to have discoverable information that the

United States may use to support its claims or defenses:

Elaine Zieroth, Forest Supervisor
Apache-Sitgreaves Nati onal Forests
309 South Mountain Ave.
Springerville, AZ 85938
(s20) 333-4301

CAN ATTEST TO: decisions related to the Heber Territory post Rodbo-Chediski
Fire from 2003 to present; approval for funding of feral horse gather contract

John Bedell, Forest Supervisor (Retired), Apache-Sitgreaves National Forests
PO Box 15017

Flagstaff, AZ 8601 1-5017
928-639-0093

EXHIBIT
G!Jti-4

2



CAN ATTEST TO: specific monitoring and reporting on the Heber Wild Horse
Territory prior to 2003.

Deb Bumpus, Ecosystem Staff Officer
Apache-Sitgreaves National Forest
309 South Mountain Ave,
Springerville, AZ 8593 8
(s20) 333-6220

CAN ATTEST TO: specific monitoring and reporting on the Heber Wild Horse
Territory post-2003 ; in formation on associated allotments

Michael Rising, Ecosystem Management Staff Officer (Retired), Apache-Sitgreaves
National Forests
PO Box General Delivery
Nutrioso, AZ 85932
928-339-4349

CAN ATTEST TO: specific monitoring and reporting on the Heber Wild Horse
Territory prior to 2003.

Kate Klein, District Ranger, Black Mesa Ranger District
PO Box 968
2748F,. Highway 260
Overgaard, AZ 85933
928-53s-4481

CAN ATTEST TO: decisions related to the management of the Heber Wild Horse
Territory; issues with boundary fence maintenance; Rodeo-Chediski Fire
Rehabilitation

Ed Collins, District Ranger, Lakeside Ranger District
2022 W . White Mtn. Blvd.
Lakeside, AZ 85929
928-368-51 I I

CAN ATTEST TO: : decisions related to the management of the Heber Wild Horse
Territory; issues with boundary fence maintenance; Rodeo-Chediski Fire
Rehabilitation; draft MOU with White Mtn. Apache Tribe for fence replacement,
repair, and maintenance
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Kendell Hughes, Range Staff, Black Mesa Ranger District
PO Box 968
2148F. Highway 260
Overgaard, AZ 85933
928-535-4481

CAN ATTEST TO: issues with boundary fence maintenance; contract to gather feral
horses; conflicts with feral horses and other District allotments

Randall Chavez, Range Staff, Lakeside Ranger District
2022W. White Mtn. Blvd.
Lakeside, AZ 85929
928-368-5 I I I

CAN ATTEST TO: issues with boundary fence maintenance; contract to gather feral
horses; conflicts with feral horses and other District allotments

Gene Onken,Invasive Plants and Planning, Regional Office
333 Broadway SE
Albuquerque, NM 87102
505-842-3227

CAN ATTEST TO: monitoring reports to Congress, historic reporting data for the
Heber Wild Horse Territory; data on Region 3 Wild Horse Territory monitoring and
reporting

B. Rule 26(a)(1)(B): Documents

see Administrative Record lodged and produced to plaintiffs this date

Respectfully submitted this 2l't day of April, 2006,

United States

t U.S. Attorney
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ORIGINAI. mailed this 21't day of April, 2006 to:

Anthony W. Merrill
Christine Elizabeth Broucek
BRYAN CAVE LLP
Two North Central Avenue, Suite 2200
Phoenix, Arizona 85004-4406

Office of the U.S. Attorney
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UNITED STATES DTSTRTCT COURT

FOR THE DTSTRICT OF ARIZONA

IN DEFENSE OF ANfMAT-.,S, a
non-profit organization; the
ANIMAL WE]-.,FARE INSTTTUTE, A
non-profit organization; and
the INTERNATIONAL SOCIETY FOR
THE PROTECTION OF MUSTANGS and
BURROS/ a non-profit
organization; PATRICIA HAIGHT,
an individual; RICHARD POTTS,
an individual-,

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

PIaint.if f s,

VS No. CV-05 -2754-PHX-FJM

UNITED STATES GOVERNMENT
DEPARTMENT OF AGRICULTURE, ANN
M. VENEMAN as acting UNITED
STATES SECRETARY OF
AGRICUI-.,TURE; UNITED STATES
FOREST SERVICE; ELAINE ,J.
ZIEROTH as the acting UNITED
STATES FOREST SUPERVTSOR,

Defendants.

THE DEPOSITION OF KATHI.EEN KI,EIN

Phoenix, Arizona
October 13, 2006

3 :09 p.m.

(ORIGINAI.,)
PREPARED FOR: REPORTED BY:

Marty Herder, CCR
Certified Court Reporter
CCR No. 50].62

DISTRICT COURT
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THE DEPOSITION OF KATHLEEN KLEIN,

Taken at 3:09 p.ffi.,

of BRYAN CAVE I-,LP,

on October 13, 2006 at Lhe Law Offices

Two North Central Avenue, suite 2200,

CertifiedPhoenix, Arizona, 85004, before Marty Herder,

Court Reporter, pursuant to Lhe Rules of Civil Procedure.

COI'NSEI, APPEARING:

For t.he Plaintif f s:

BRYAN CAVE LLP
BY: Anthony W. Merrill, Esq.
Two North Central Avenue
suite 22oo
Phoenix, Arizona 85004

For the Defendants:

U.S. ATTORNEYIS OFFICE
BY: Richard G. Patrick, Esq.
4O North Central Avenue
Suite 1-200
Phoenix, Arizona 85004
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Phoenix, Arizona
October 13, 2006

3 :09 p.m.

KATHI-,EEN KLEIN,

cal-Ied as a witness herein, having been first duly sworn,

was examined and testified as follows:

EXAMINATION

BY MR. MERRI]-,L:

O. Woul-d you please state your ful-I name for the

record?

MR. PATRICK: Mr. Merrill, if I may again, Itm

going to interrupt.

MR. MERRILI-,: Had to do it to you.

MR. PATRICK: The government wants to note its

objection to discovery in this matter.

We respect the fact that the District Court has

permitted discovery, but I wanted to put that on the record

for purposes of demonstrating that we don't waive our

continuing objection.

MR. MERRILIJ: Plaintiffs woul-d like to put. on the

record that the defendants have not filed any motion to

request to quash this notice of deposition.

BY MR. MERRILL:

O. Would you please state your name for the record?25
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A. Kathleen Sue Klein.

O. And, Ms. K1ein, my name is Tony Merrill-. f tm an

attorney for the plaintiffs in t,his matt,er.

Do you have a general understanding of what t,he

subject matter is of this litigatlon?

A. Yes, I do.

O. And what is your general understanding?

A. My genera1 understanding is t.hat. the complaint was

filed to stop the Forest Service from rounding up trespass

horses off the Sitgreaves National- Forest.

O. Are you presently employed?

A. Yes, I am.

O. And who is your employer?

A. The USDA Forest Service.

O. What posit.ion do you hold with the Forest Service?

A. Dist,rict ranger .

O. How long have you served in that posit,ion?

A. Fifteen years.

O. And this is with the Black Mesa Ranger District?

A. Thatts correct. It was previously the Heber

Ranger District, but we consolidated in 2000 and became the

Black Mesa Ranger District.

O. Were you also district ranger for the Heber Ranger

District ?

A. I was. It was Heber before.
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O. Are the boundaries of the now Black Mesa Ranger

District. the same as the former Heber Ranger District.?

A. No.

O. How have those boundaries changed?

A. They enlarged.

The consolidated district inc]udes the Heber

Ranger District and t,he former Chevl-on Ranger District. So

increased the acreage.

O. Approximately how big an increase in acreage was

there?

A. About 240,000 acre increase.

O. The Heber wil-d horse t,erritory is located within

t.he Bl-ack Mesa Ranger Districtr is that correct?

A. That's correct.

O. And was this Lerritory also locat,ed within the

Heber Ranger District?

A. Yes, it was.

O. And prior t,o your position as st.af f ranger with

t,he Heber Ranger District, what was your occupation?

A. I was a timber staff, timber and minerals staff

officer on Tres Piedras district of the Carson National

Forest.

O. Is this Nevada?

A. No, thatrs New Mexico.

O. How long were you in that position?

1_0

t- 1-

1,2

l-3

22

23

I4

l_5

1,6

1,7

l_B

19

20

2L

24

25

AZ LTTIGATTON SUPPORT (480) 481,-0649



7

1-

2

3

4

5

6

7

B

9

A. Approximately three years.

O. And what did you do prior to that?

A. I was a timber staff, timber and wildlife staff

officer in Michigan for the Forest Service.

O. And what forest?

A. The Huron-Manistee.

O. How long were you in that position?

A. Approximately seven years.

WeIl, I was there in Michigan seven years.

I was in that position 1et's see. Three years.

O. And what was your position prior to that position?

A. Prior to that I was a foresLer at the same

location for four years.

O. Does the Huron f orest in Michigan cont.ain a wil-d

horse territory?

A. Not to my knowledge.

O. Did the forest where you worked in New Mexico

contain a wild horse territory?

A. The Carson National Forest does, yes.

I believe it does.

O. Did you have any were you associated at all-

with that, territory?

A. No, I wasnrt.

a. Do you know if the Forest Service is actively

managing that wild horse territory?
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A. I had heard information about it when I was there,

so I think they were. Yes.

I believe they were.

O. Do you know if it still- exj-sts as a territory

today?

A. I believe that it does.

I haven't heard otherwise.

O. Fair enough.

Have you obtained any academic degrees?

A. Yes.

O. What degrees have you obtained?

A. I have a bachelor of science in forest managemenL.

O. And from what institution did you receive t.his

degree?

A. Penn State.

O. And what year did you receive this degree?

A. 1-97 6 .

O. And in your employment with the ForesL Service

have you received any specialized educational courses,

certification, and training?

A. Yes. Numerous.

a. Has any of that related to wildlife management?

A. Yes.

a. And what training have you received with regard to

wildlife management?
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A. Irm not sure I can name specif ic courses, but f 've

had Irve just taken a lot of different courses on forest

ecology and biology and environmental- assessment.

right now

O

A

Wild Horse

a

Analysis of ef fects on wil-dlife.

I honestly canrt remember any specific courses

rel-ated to wildlif e.

Have you had any training with respect to horses?

No, I haven't.

Have you had any training with respect to the

and Burro Act of L971,?

No specific training, flo.

Do you own any horses?

No.

Have you ever ridden a horse?

Yes.

Do you consider yourself an expert horse woman?

No.

Are you fairly famil-iar with the animals?

No. Somewhat.

A

o

A

o

A

o

A

o

A

O. In your present emplolrment as dist.rict. ranger, who

do you report to?

A. I report to the forest supervisor, Elaine Zieroth.

a. And how long has Ms . Zieroth been in t.hat

position?

A. Since about April 2003, about three and a half25
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O. And who was the forest supervisor prior to

Ms. Zieroth?

A. .Tohn Bedell.

O. Is Mr. Bedell- now retired?

A. To my knowledge.

O. And did he retire in April 2003 when Ms. Zieroth

took over?

A. Somewhere in there, March or April.

O. Ms. Kl-ein, what did you do t.o prepare for t,his

deposition today?

A. What did I do?

I revj-ewed the letter that I wrote in L993, and

t.he forest, supervisorrs response, and looked briefly through

the record, and also looked at some notes that I have taken

over the course of the past year. Just on t.he horses,

management of the horses.

r reviewed the Wild Horse and Burro Act.

O. When you say you briefly reviewed the record,

would Ehat be the administrative record?

A. Yes.

O. And you say that you reviewed various of your own

personal notes?

A. Yes.

O. Could you briefly explain to me what information
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A. Itrs notes about it was a conversation that I

had with a tribal employee regarding horses on tribal lands,

White Mountain Apache lands, that, is.

And the other was some notes from a conversation I

had with a wild horse and burro manager for the Forest

Service.

Irm not sure of the exacL title.

a. With regard to the first conversation, do you

remember the name of the tribal employee?

A. I do.

O. What was the name?

A

o

A

O

Mary Stuever.

Can you spelI the last name for me?

S-T-U-V-E-R, I Lhink.

And what was the substance of your conversation

with wts. Stuever?

A. We were talking

fence, and opportunities

repaired and get the dead

adjacent to

fence, and

about maintenance of the boundary

to work together to get the fence

trees knocked down that are

the fence that continue to fall on the rebuilt

then we just talked about the Lribers management

of horses on tribaL lands.

O. What position does Ms. Stuever have with the

tribe?25
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A. We11, I think she is their BAER coordinator, but I

really am not positive.

BAER is burned area emergency response, which is

just. the acronym for that, which j-s what we do after we have

a wildfire.

O. Did you discuss ownership of the horses that are

the subject of this litigation wit.h Ms. Stuever?

A. Yes, we did talk about that.

WeI1, briefly.

I just I told her that we consider the horses

the tribe's horses.

O. And how did she respond to that?

A. She did not deny t.hat, .

O. Did she confirm t.hat?

A. Yes.

O. How did she confirm that?

A. She just said that they are that she believes

they came from tribal lands after the fire. The horses that

are on the national forest.

O. Did you gather from her on what she was basing

that statement?

A. Her personal no. I guess I could suppose, but

no.

O. With respect to the wild horse and burro manager

that you spoke to, what agency was this person from?
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A. Forest Service.

O. Forest Service?

And do you recalI the name of this person?

A. Toni Strauss.

O. And what was your the substance of your

conversation with Toni Strauss?

A. Clarification of the Wild Horse and Burro Act for

my j-nformation and edification.

O. When did this conversation take place?

A. A few mont.hs ago.

I don't remember the exact date.

O. But this year?

A. Yes, 2006.

O. And your conversation wit.h wts. Stuever, when did

that take place?

A. February of this year.

a. Did you have conversations with anybody else

regarding the subject matter of this deposition?

A. Yes, I did, with Kendell Hughes, Elaine ZieroLh,

and Randall Chavez.

O. And are you aware that all three of those persons

have been deposed in this matter?

A. Yes.

O. And did your conversation take place before or

after their depositions?
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A. Both.

O. What was the substance of your conversations with

Mr. Hughes?

A. He reviewed with me the Lype of information that

he was asked, the Lypes of questions thaL he was asked.

O. And what did he convey to you were the types of

questions he was asked?

A. WeIl, he basical-ly went through the he just

ftipped through the record and told me that. questions had

been asked about various documents in t.he record.

O. Does Mr. Hughes work with you in the Black Mesa

Ranger District?

A. Yes, I supervise him.

O. As a district ranger, how much of your time is

spent. in the field as opposed to in an office?

A. Ten percent of my time probably in t.he field.

O. And were your conversations with us. Zieroth and

Mr. Chavez regarding the deposition similar to the

conversation you had with Ivtr. Hughes?

A. Much briefer.

O. For about how long did you speak with ttrtr. Hughes?

A. Fift.een mi-nutes.

O. Ms. Klej-n, I'd like to show you, if I couId, a map

that's been provided to us by the U.S. Attorney's Of fice.

It was marked as Exhibit 1 in connection to Mr. Collins'
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deposition.

However, as it's a map of the Black Mesa Ranger

District, Mr. Collins wasnrt overly famil-iar with it.

Have you ever seen this map before?

A. Yes, I have.

O. And what. is represented in this map?

A. This map shows the boundary of the Heber wild

horse territory as it was known back in 1973 or 174.

O. And, to your knowledge, does t.hat territory still

exist. ?

A. To my knowledge, I thought. the territory had been

disbanded, based on a letter that I received.

O. And could you l-ook at the bottom, your righL-hand

corner of the map. Whatrs the date on the map?

A. October 4t,h, 2005.

O. Does this map contain the entirety of the Black

Mesa Ranger District or just a portion thereof?

A. ,fust a portion thereof .

O. Could I have your help in identifying where some

l-ocations might be on this fldp, if you wouldnrt mind?

A. Sure.

O. Are you familiar with the Bison Ranch area?

A. Yes, I am.

O. Is that area represented on this map?

A. No, it's not.
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O. And if this map were continued out, would it be

more towards ffi€, more towards Eo your right?

A. To my right. To the east.

O. To the east?

A. Uh-hmm.

O. Would that be to the east of the wild horse

territory on this map?

A. Yes.

O. Is Forest Road l-03 displayed on this map?

A. Not to my knowledge, no.

Irm not familiar with Forest, Road 103.

a. Is Forest Road 300 displayed on this map?

A. Yes, it is.

a. Could you mark the path of Forest Road 300 wit.h

this red pen for me, please?

A. (witness complies. )

O. Would you make a litt1e note saying Forest

Road 300 for me? That way I wonrt get confused later.

Thank you.

Is Forest Road 124 represented on this map?

A. No.

O. Is Forest Road 145 represented on this map?

A. No.

a. At Highway 260 is the highway that represents the

northern border of the wild horse territory?
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A. Yes.

O. Turning your attention to the northeastern portion

of the wild horse territory, it's labeled wint,er pasture.

Do you see that?

A. Yes.

O. Do you know why that's designated as winter

past,ure?

A. Because it would be, the area that, would be more

1ike1y occupied in the winter, because the summer

less snow, and it's a little more temperate than t

ir
See
h1S

ts

area /

cl-oser to the Mogollon Rim, which woul-d be souLhern, so it

generally drives animals out of t.his country in the winter

and into the lower country.

O. Was that winter pasture designat,ed by the Wild

Horse Act?

A. Not to my knowledge.

O. Do you know what agency designated that winter

pasture?

A. I think that we probably did. The Forest Service.

O. Was this designation based on any formal study or

just kind of casual observation?

A. I don't know.

O. Is Buckskin Canyon represented on this map?

A. Barely.

I think that's it right there.25
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And actually right there.

O. Could you mark the portion you indicated as

Buckskin Canyon in blue for me, please?

A. Do you want me Lo write on that there?

O. Yes, Buckskin Canyon, so I can see it on the map.

Thank you.

Do you know why it's caIIed Buckskin Canyon?

A. No.

O. Ms. Kl-ein, I'd like to show you a document which I

would like to have marked as Exhibit l- t.o your deposiLion.

(Deposition Exhibit No. l- was marked for

identification by the reporter. )

BY MR. MERRILL:

O. Exhibit l- to your deposition has been marked.

Itrs entitled Defendantrs Rule 26 Initial Disclosure

Statement.

Ms. Klein, could you turn to Page 2 of that

document for me, please? Do you see where your name is

l-isted about halfway down Lhe document on Line 15?

A. Yes, I do.

O. Is the contact information listed under your name

correct?

A. I believe so.

f'm just not positive about the street number on

Highway 260.
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I donrt use it.

ftrs a small Lown. We just generally say 250.

O. And the postman can find you?

A. Well, w€ have a Post, Office box.

O. okay.

Could you read for me, please, the paragraph be1ow

your address information that says can attest to?

A. Can attest to decisions reLated Lo the management

of the Heber wild horse territory, issues with boundary

fence maintenance, Rodeo-Chediski fire rehabilitation.

a. Can you test.ify to all three of those issues here

t.oday?

A. Yes.

O. Beginning with the first issue, what decisions

have you made rel-ated to management of the Heber wild horse

territory?

A. The only decision that I have made is when I --

actually it was a recommendation, Lo Irm not sure what

t.he right word is to disband the territory or remove the

territory as a valid wild horse territory.

O. I think that document's reflected in Lhe

administrative record.

A. Yes, it is.

O. Which has been marked as Exhibit l- to Elaine

Zieroth deposition. I believe it's at tab nine.
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Could you f 1ip to tab nine and we'll look at t,hat.

recommendation?

Is this tab nine containing the letter?

A. Yes, it does.

O. And it,'s dated June 2l-st, 1-993?

A. Yes.

a. That is your signature on the bottom of the

letter?

A. It is.

O. And it says to forest, supervisor.

Who was the forest supervi-sor at that time?

A. John Bedel-l.

0. First sentence: The wild horse t.erritory on t.he

Heber Ranger District should be eliminated from formal

managemenL designation.

Did I read that correctly?

A. Yes.

O. And why did you make that recommendation with

Mr. Bedel-1?

A. We1l, I think the letter incl-udes some rationale

that at that point in time we felt that there were only two

mares left in the herd, that it was not a viable herd, and

that, in fact, the horses that were originally in the

territory were and this was stated in the original

nomination, I think were unclaimed animals from

10

11

1,2

l-3

T4

l-5

1,6

L7

18

L9

20

2T

22

z3

24

25

AZ LTTTGATTON SUPPORT (480) 481,-0549



21,

L

2

3

4

5

6

7

B

9

Fort Apache Indian Reservation and some animal-s that were

abandoned. When a local family left, ffiY range staff

recommended to me that it wasn'L a viable herd and thaL we

shoul-d request to have it withdrawn.

O. Did you ever personally go out onto the forest to

verify that there were only two mares l-eft. in the herd?

A. No.

O. Did you direct anyone to do that?

A. No.

O. Do you know if that was ever done?

A. My range sLaff was a field going person, and he is

the one that told me Ehat. And I accepted his I accepted

his count without question.

O. Did he tell you how he obtained that number?

A. No.

O. Did you ever ask him how he obtained that number?

A. No.

O. The first paragraph of your l-ett.er states: Indian

horses have been claimed when the district has published a

notice to impound stray animals.

Is that, referring to a specific incident or just

kind of a general statement?

A. General statement, to my knowledge.

O. Is it your recollection that prior to you drafting

this letter the tribal members were pretty good about
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claiming their horses?

A. I have no experience with that.

This refers to work that was done prior to my

tenure there as district ranger.

O. If you coul-d look at. the l-ast statement you wrote:

It is recommended I recommend it be removed from t.he

records as a territory and that the animals be removed by

the State Livestock Sanitary Board.

To your knowledge, was the territory ever removed

from the records as a territory?

A. Based on my the response from my supervisor,

'John Bedell, I thought that it had been.

O. And when you say records, to what record are you

referring to?

A. I guess any official- record of territories,

although I donr t know specif ically what, that would be.

O. Prior to your drafting this lett.er, what

managemenL did your district do with respect to the wild

horse territory?

A. During my tenure, nothing.

o. And

A. No nothing.

O. Was a formal inventory ever taken?

A. Not during my tenure.

Not that I know of.
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I canrt speak for my range staff and what he did.

O. Would your range staff ever undertake such an

inventory without your knowledge?

A. Yes. I think he could.

O. Woul-d there be a record of that?

A. I donrt know.

O. And would the purpose of this would this be

more of an informal- type inventory?

A. I be]ieve so.

O. If this inventory was ever taken by one of your

range staff, would they have reported that to you?

A. He didn't, so I guess the answer is no.

O. Do you recall ever asking any of your range staff

if they ever undertook inventory of t.hat territory?

A. No, I never did.

After 1-993, I consj-dered the territory gone, to be

honest.

O. Before | 93?

A. 1-990 I started in L991,, and in 1,99I, 1992, I

did not ask for that information.

O. The very last portion of your l-etter is a

recommendation that the two mares be removed by the State

Livestock Sanitary Board.

To your knowledge, was that ever done?

A. Not to my knowledge.
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O. Could you flip in the records to tab ten for me,

please.

A. Uh-hmm.

O. Tab ten appears t.o be Mr. Bedel-l ' s response Lo

your letLer recommending elimination of Lhe territory; is

that correct?

A. That's correcL.

O. Did Mr. Bedell ask you for any information in

addition to what you stated in your letter?

A. Not that I remember.

O. The final senLence of his letter, Mr. Bedell

states: The record will be closed on this subject.

What. did you take that Lo mean?

A. I took that Eo mean that the wild horse territory

had been withdrawn or removed as an officially designated

territory.

O. And, do you know if tvtr. Bedell took any steps

beyond t.his letter to eliminate or close out the territory?

A. I don't know.

O. After this point in time did you ever discuss this

matter further with Mr. Bedell?

A. No, not the territory, no.

Not that I remember.

O. Were biannual reports of horse populations stil-l

submitted to Congress after 1-993?
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A. Not to my knowledge.

O. okay.

Would you feel Lhere was any reason to do that if

a territory had been closed in ' 93?

A. No.

O. Returning to Exhibit. L, your discl-osure sLaLement,

the final- issue is Rodeo-Chediski fire rehabilitation.

Ms. Klein, were you on the BAER team with regard

to the Rodeo-Chediski fire rehabilitation?

A. No.

O. Did you have any direct involvement with the BAER

team?

A. In a coordination role, j-nformation ro1e. But I

didn't supervise the team.

O. What was your role with respect, to Rodeo-Chediski

fire rehabilitat,ion?

A. I provided what I considered to be priorities for

rehabilitation, needs that I thought the team should look

dL, resource concerns. And once the team, once the Leam

developed their plan, I guess I reviewed that.

O. What were the priorities that you set for the

rehabil-itation?

A. The team initially sets the priorit j-es.

They do that based on t.heir field work and their

assessment of what the risk is.

l_0

l- l_

1,2

1-3

L4

15

1,6

T7

1B

1,9

20

2L

22

23

24

25

AZ I-.,rrrGATrON SUPPORT (480 ) 481- 0649



1

z

3

4

5

6

7

I

9

26

Really priorities when it comes Lo burned area

rehabil-itation is watershed stabilization.

That basically comes out of policy.

Watershed stabilization, protection of downstream

properties, homes, things like that.

So that priority is prett.y well set.

And then what was your question again? I don't

think I answered iE.

O. I think you did.

A. Okay.

O. To your knowledge, did the horses that are subject

of this litigation have any impact on Rodeo-Chediski fire

rehabilitation?

A. Did they have an effect on the rehabil-itation?

No.

O. Are there presently allotments f or cat.t.Ie grazing

on B1ack Mesa Ranger District?

A. Yes.

a. Do you know how many are there?

A. We have 12 or 1-3.

O. Are any of those al-lotments vacant at the present

time?

A. They may be ungrazed, but they're not vacant.

O. So there's a permittee for each all-otment?

A. Yes.
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O. Are cattle now al1owed to graze within the Bl-ack

Mesa Ranger District?

Yes

After the fire was Lhere a period of time when

the Black Mesa Rangercattle were noL a1l-owed t.o graze on

District?

A

O

A. On a portion of

t.o graze, a porLion of the

Rodeo-Chediski, w€ rested

to 2005.

the district they were not allowed

district that incl-uded the

thaE from cattle grazing from 2002

O. So now that area is reopened to cattle grazing?

A. We opened it this summer, this year, 2006.

O. Do you know approximately how many head of cattl-e

graze on the Black Mesa District?

A. No. I don't know off Lhe top of my head.

O. Are any of Lhe cattle grazlrrg allotments within

the Black Mesa Ranger District located within Ehe area

designat.ed as Lhe Heber wil-d horse territory?

A. Yes.

O. How many?

A. Portions of two allotments.

O. Do you know approximately how many head of cattle

those al-l-otments are set uP for?

A. Roughly.

O. And approximat.el-y how many roughly?25
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A. We1l, the Black Canyon allotment., we authorize

50 head, I bel-ieve, approximately 50 head in there for a

summer grazr}:Ig season.

And that allotment is probably the largest part

of it is within the territ,ory.

The other allotment is the Heber all-otment, which

is very large, and has a smal1 portion that's within this

terriLory, and the permitt.ed numbers there, I believe, were

800 for that all-otment.

O. Were these allotments established prior to your

arrival at the Forest Service?

A. Yes.

O. And do you know approximately when the all-otments

were established?

A. No.

O. Are there any allotments within the Bl-ack Mesa

Ranger District set aside for horses?

A. No.

a. What's the country like in the Bl-ack Mesa Ranger

District? Is it easily accessibl-e? Is it heavily forested?

A. The ranger district is characterized by being on

the Colorado Plateau north of Mogol1on Rim, and it's

generally a

The further

gentle terrain that's bisected by steep canyons.

north you go, the stepper the canyons are.

of them start. rightThey generally start, some25
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north of the Rim, or the canyons run generally nort.h-south,

t.he main canyons, and the side canyons might be east-west

going into the main canyons.

Ponderosa pine, mixed forest on the south, and

pinion juniper to the north.

O. Does the Forest Service ever inventory wildlife

within Black Mesa Ranger District.?

A. Yes.

O. How are those inventories undertaken?

A. We have protocols for the species that we

inventory.

O. For example, do you inventory elk on the Black

Mesa Ranger District?

A. No, we donrt. Game and Fish Department does that.

O. Do you inventory any large game? Deer?

A. No, we don'L.

O. What species of wildlife do you inventory?

A. Mexican spotted ow1, northern goshawk, Chiricahua

leopard frog, songbirds, those are Lhe ones we have

protocols for.

O. These are done by people on the ground walking

through the forest observing?

A. Yes.

O. It makes sense because you're not going to see a

frog from a helicopter?
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A. No.

Sometimes you dont t see them on t.he ground either.

O. Could you Lurn back to t.he administrative record

for me, please, and look at tab six.

Tab six of the administrative record contains a

document ent,itled Wild and Free-Roaming Horses and Burros

Public Lands Report, dated for t,he fiscal year of 1991,.

Ms. Klein, have you ever seen this document

before?

A. Yes.

O. Did you review this document to prepare for your

deposition here t.oday?

A. No.

O. And when have you previously seen this document?

A. When we were putting the record together.

O. And you assisted in assembling the administrative

record?

A. Yes. We1l, I guess I did.

O. Itrs my understanding that Mr. Hughes was tasked

with assembling the record?

A. Yes, he was.

O. Would you characterize your rol-e as kind of

overseeing?

A. Oversight.

O. Did you make any specific recommendations for
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documents to be included in the administrative record?

A. My letter, the letter that I wrot,e and t.he letter

from the forest supervisor.

I don't remember recommending anything else.

O. Did you ever recommend to Mr. Hughes t.o not

include a parLicul-ar document in the administrative record?

A. No.

a. Turning back to tab six, this public 1ands report

reflects a horse population within the forest on the Heber

Ranger District.

Was this report prepared during your Lenure within

the Heber Ranger District?

I believe you arrived in t9!, so I'm noL sure.

A. f donrt know, because f don't have a date.

O. Do you reca1l any personal involvement in

preparing this report.?

A. No.

O. Did you have any personal involvement in gathering

the information represented in this report?

A. No.

O. On Lhe first page, about halfway down, therers a

section four, current poPulation.

And under horse, number of animals, Forest

Service, it lists five.

Do you see that?
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A. Yes.

O. Do you know how that number was obtained?

A. No, I don't know.

O. Would this report. pertain solely to the Heber

Ranger District?

A. Tt would pertain solely to the wild horse

territ,ory, I believe.

O. Just the l-4,000 acres in the territory?

A. Yes.

O. On the same line, three spaces over from the

number five, therers a number 60.

Do you know what that number

A. It looks l-ike animal months,

way that we measure the amounL of time

be on the forest, like a cow, an animal

It woul-d be it's also used

generate bills, You know, bills for the

qrazrr,rg.

O. Is this 50 number just

A. Five times

We spoke over each

This number 50 is

represents?

which is it's a

that an animal woul-d

month.

to estimate, to

use/ for cattl-e

other.

merely representing that each of

forest for an entire 12-month

o

the five animals

periodr is that

A. Yes, I

was on the

correct?

believe that is true.25

AZ r-,rrrcATroN SUPPORT (480) 481--0649



33

1

2

3

4

5

5

7

8

9

10

l_1

l2

l_3

I4

15

t6

l7

1B

t9

20

2t

22

23

24

O. Could you turn

The last paragraph under

approximately five feral

Rim, back and forth

Reservations. The

Lo Page 3 with me of that document.

the heading program issues states,

horses wonder along the Mogollon

Neither does the Forest Servlce.

manage

Natural- attrition wil-I

eliminate the horses evenEually.

Did I read that correctly?

A. Yes.

a. What definition does the word feral- have in that

statement to your understanding?

A. I think it means my understanding of the word

feral is that it's domestic horses that have escaped from

domestication.

O. In your position with the Heber District and the

Black Mesa District, is that how you use the term?

A. Yes.

from the White River Apache

Indians do not the horses.

is it generally your understanding that that.'s

is defined in documents from the Forest Service

the Heber wild horse territory?

PATRICK: Let me object to t.he form and

ahead and answer.

WITNESS: That's my understanding of the term

f can't speak for everyone that uses the term.

O. And

how the term

pertaining to

MR.

foundation.

Go

THE

25
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BY MR. MERRII,L:

O. Fair enough.

The last sentence regarding elimination through

natural attrition, do you know how that conclusion was

reached?

A. No.

O. Can you Lurn to the next page for me, please? The

very last paragraph of the document states: Elimination of

incidental feral horses and burros from formal- management

consideration to reduce impacts on management resources,

personnel, and time. The AS herd shoul-d not be recognized

at all-.

Did I read that correctlY?

A. Yes, you did.

O. Is that sLatement in accordance with the letter

you drafted in 1-993?

A. The last sentence is, that the Apache-Sitgreaves

herd should not be recognized at all.

O. To your knowledge, did you rely on this report in

drafting your L993 letter to Mr. Bedell- regarding

el-imination of the territorY?

A. No.

I relied on my range staff and his recommendations

to me at that time.

O. Would you turn with me, please, to document 14 in
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the administrative record.

Do you recognize whatrs represented there in

document 14?

A. Itts a table.

O. Have you ever seen tabl-es like that before?

A. No. Irve seen tables, but not this one.

O. Do you have any idea what, that table, what

information is represented in t.hat table?

A. It. says Heber territory, Black Mesa Ranger

District, and has fiscal- year, has the forest, and district

number.

It has number of animals and breeding mare

numbers.

Has the zero number of animals and zero breeding

mares.

a. Do you know how those numbers were obtained?

A. I do not.

O. Did you participate in any inventory in the fiscal

year 2004 regarding horses on the Heber territory?

A. No.

O. Did you direct anyone to do any inventory for

fiscal year 2004 on the Heber territ.ory?

A. No.

O. Were there horses in the Black Mesa Ranger

District t-n 2004?
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A. Horses? Anywhere on the district?

O. Yes.

A. Yes.

O. Do you know why those horses are not ref1ected in

this chart?

A. I don't know for cerLain, except that they wouLd

not be this is Heber territory, and I'm guessing that's

Heber wild horse territory, and those animals were not

associated with the Heber wild horse terriLory, the animals

that were on the district Ln 2004.

O. And do you know how t,hat det.ermination was made

that they were not associated with the Heber wild horse

territory?

A. By observation and knowledge of people that work

there, I believe.

O. And do you know who made that decision?

A. The decision? Which decision?

O. You t.ol-d me that the differentiat.ion was made

based on observation and knowledge of people that were

there.

Who made Lhe observation?

A. A11 of us that worked there observed animals when

werre in the f ield. Any of us.

O. You didn't have any input into this study?

A. No.
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O. So it wasn't your observation?

A. No.

O. Do you know whose observaLion it was?

A. I don't know, no.

O. But you've seen horses in the territory?

A. In the territory itself, no, I have not.

O. Have you seen horses in t.he Bl-ack Mesa Ranger

District?

A. Yes, I have.

O. Have you seen horses in t,he Bl-ack Mesa Ranger

District prior to the Rodeo-Chediski fire tn 2002?

A. Yes.

O. And have you seen horses after the Rodeo-Chediski

fire?

A. Yes.

O. Have you ever seen any unbranded horses on the

Black Mesa Ranger District prior to the Rodeo-Chediski fire

tn 2002?

A. T never got close enough to tell whether they were

branded or not.

O. And after the 2002 fire, have you seen any

unbranded horses?

A. Likewise, I have not been able to I haven't

observed any.

O. Have

I canrt teII you.

you ever asked anyone to undertake such an25
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effort to try Lo make that observation?

A. Yes, Irve asked people to try to look when they're

in the field to see what they can observe, whether the

horses are branded, shoed, marked.

O. Was Lhis part of a formal- project or kind of just

informally?

A. Informal.

O. And is there any did anybody report back to

horses out here?you, h"y, werve seen branded

A. Not that

O. Have you

that. horses in the

A. No.

I remember, no.

ever seen any documentation to refl-ect

Black Mesa Ranger District have brands?

Irve seen documentation from the tribe of the

types of marks that they use, marks and possibly brands.

O. But have you ever seen any of those marks on the

horses in the territory?

A. I haven't.

O. Do you know of anyone who has?

A. No.

O. Coul-d you turn with me, please, to tab l-B in the

administrative record.

I believe this is a survey taken by Fish and Game;

is that correct?

A. Yes.25
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O. Have you ever seen surveys like this before?

A. Yes, when theyrve provided them to us.

O. Is the survey area indicated on this document?

A. It looks l-ike it, Yes.

O. Is that in the Black Mesa Ranger District?

A. Yes.

O. Does this survey include Heber wild horse

territory?

A. It, appears to, although it. doesn'L have a it.

has an east-west boundary, what I can see, but not

north-south, so Irm not sure of

O. I-.,ooking at the chart,

number column Ehat begins at l-0

Do you know what that

A. No.

O. Could that be number

A. I don't know.

O. This survey indicates

helicopter; correct?

A. Yes.

punch knocked it

O. Let me

out on the

flip back

the indexI think

the exact area surveyed.

t,he left-hand col-umn, it's a

and goes down to 22.

represenLs?

copy.

to the index.

reflects the date of tab l-B as

of f1y overs, maybe?

it was conducted by

O. Conducted December 13th of 2005?

A. f can read l--13. I can't read the year. The hol-e

25

AZ I-,rTrGATrON SUPPORT (480 ) 481- 0649



1

z

3

4

5

6

7

B

9

40

,.Tanuary 13th, 2005.

A. Yes.

O. okay?

A. Okay.

O. Turning back to tab 18, how many horses did Fish

and Game see in this survey?

A. It l-ooks like 22 Lo me.

O. Do you know

A. Tot,al-.

O. Do you know how they reached that total? Because

I see a two and a f ive, and j-t seems to total 22 .

A. I don't know.

O. In January 2005, Eo your knowledge, were there

more than 23 horses on t.he Black Mesa Ranger District?

A. I believe there were, but I don't, know that for

sure.

O. Did the Forest Service make any efforts Eo get a

count of how many horses were in the Black Mesa Ranger

District in 2005?

A. Not to my knowledge.

O. Turn with me to document 24 in the administrative

record, please.

Document 24 of the administrative record is a

letter dated ,June l-3th, 2005 from E1aj-ne Zieroth to

Mr. Dallas Massey, tribal chairman, White Mountain Apache
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Tribe.

Ms. Klein, have you ever seen this lett.er before?

A. Yes.

O. Do you know what the purpose of sending this

letter to Mr. MasseY was?

A. Not without reading it again.

O. Go ahead.

A. Do you want me to read it.?

O. Yeah. ,Just skim through it. IL's not very long.

A. It appears to me that the purpose was to notify

the tribe. We, the Forest Service, was planning to impound

unauthorized livestock, and specifically horses, and we

wanted to give the tribe notice of that,, since I think our

belief is that those horses, a lot of them belonged to the

tribe, so to give them a chance to claim t,he horses. And

then t.he ot,her was a request to ask them to keep the gates

closed on the boundarY.

O. Do you know on what the Forest Service based the

belief that these horses belonged to the tribe?

A. I believe it's based on past experience, past

knowledge about where the horses were coming from, past

observations, past relationships with the tribe woul-d be my

thought.

Then also our observations, mj-ne and those of many

of my staff, that the number of horses on the forest
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increased drastically after the Rodeo-Chediski fire.

O. And

A. And our knowledge that the tribe has horses on

their property.

O. Have you ever seen horses on the t.ribal lands?

A. No. Irm not allowed to go on t,ribal l-ands without

a permit.

O. To your knowledge, did anyone from the tribe ever

respond to this letter saying, yep, those are our horses?

A. I have no knowledge of that.

O. Did you ever hear of the t,ribe claiming the horses

as their own?

A. My boss told me, y€s, that they acknowledged that.

O. By your boss

A. Ms. Zieroth.

O. Ms. Zierotln?

A. Yes.

O. Have you ever seen a written claim of ownership

from the tribe with respect to these horses?

A. f have not, no.

O. Would you turn to tab 28 in the admi-nistrative

record for me, please?

Tab 28 is a noti-ce of intent to impound

unauthortzed l-ivestock dated July 5, 2005 and signed by

Elaine Zieroth supervisor.
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Ms. Kl-ein, have you ever seen this notice before?

A. I don't remember

O. Do you know if this notice was posted in the Black

Mesa Ranger District?

A. My range staff, Kendell Hughes, handled the

notification and posting, and I believe he wou1d have posted

it at various locations, but. I don't know specifically

where.

O. Would this notice have been mail-ed to anyone

specifically?

A. I donrt know.

O. Woul-d t,his notice have been published in a

newspaper or other perj-odical, to your knowledge?

A. I dontt know.

O. What's the Forest Servicets general practice with

respect to these type of notices to impound unauthorized

livestock? Are they published or are they just posted in

the ranger district?

A. I haven't any experience specifically with it, but

generally we post legal noLices in the record, our paper of

record, which is the White Mount,ain Independent.

O. But you don't know if this notice was published in

that?

A. I do not.

O. Ms. Kl-ein, were you involved in the Forest
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Servicers decision to remove these horses from forest lands?

A. No.

O. Had Ms. ZieroLh never asked you for your opinion

with respect to the sLaLus of the horses?

A. She asked me my opinion. I didnrt make the

decision.

O. Did you consult on the decision?

A. Did I talk to Ms. Zieroth about it?

O. Yes.

A. Yes, sure.

O. What did you talk about?

A. r'm sure we discussed what she was planning to do.

I'm sure she woul-d have informed me, yes.

O. Did she ask you for any specific information to

help her make her decisj-on?

A. Not me.

Kendel-l, I bel-ieve she would have asked Kendel-l.

O. And woul-d Mr. Hughes have reported the information

that he transmitted to Ms. Zieroth to you?

A. He would have I think he would have talked to

me about what he was doing, y€s.

O. Do you recall any conversations with him about

this decision to remove the horses?

A. I recal-l him briefing me on what. he was doing as

far as being invo1ved in having to take care of notificat.ion
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and contacting the State as to their role in this.

O. Do you recall who Mr. Hughes not.ified?

A. Who he notified?

o. Yes.

A. No.

O. Other than the conversation with wts. Stuever in

February of 2006, did you have any communicat,ions with the

White Mountain Apache Indian t,ribe regarding the removal of

these horses?

A. No.

O. Woul-d you turn with me to tab 45 of the

administrative record, please?

Do you recognize tab 46, Ms. Kl-ein?

A. I do.

O. What is that?

A. Wild Free-Roaming Horse and Burro Act.

O. Do you understand what the purpose of this act is?

A. Ibel-ieveIdo.

O. And what is the intended purpose of this act?

What is your understanding of the intended purpose?

A. The int.ent was to manage wild, free-roaming horses

and burros on public land that were there at that time that

the law was passed, and to manage those horses, I think, for

the enjolrment of people of the United States, and to manage

them in ecological balance with the environment and to
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protect them.

I believe that's what the general gist of it is.

a. As district ranger f or eit,her the Heber or Black

Mesa Ranger District, have you ever consulted the provisions

of this act, reviewed them?

A. Yes.

O. And why would you have reviewed Lhe provisions of

this act?

A. Because I have l-earned since 1-993 that the

territory was not disbanded and t.hat we need to develop a

plan.

O. And when did you come to t,his realization?

A. After a l-awsuiL was filed.

O. How does the act define a wild horse? Whatrs your

understanding of how t,he act defines a wild horse?

A. I think it says unbranded, unmarked, un-- r

betieve thatrs what it says. Unbranded, unmarked horses

that are on public 1ands.

I don't remember exactlY.

O. To your knowledge, are there presently any

unbranded, unmarked horses within the Black Mesa Ranger

District?

A. I donrt know.

O. Have you ever tasked anybody to find that out.?

A. No, not in any not in any formal manner, dflY
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type of f ormal- survey.

O. Cou1d you turn with me to tab 70 of the

administrative record, please? Tab 70 contains an e-mail

t.hat. was sent to Deb Bumpus, Robert Dyson, and yourself ,

from Mr. Payne, regarding an article from the Payson

Roundup.

Do you remember receiving this art.icl-e in this

e-mail-?

A. Yes.

O. Do you recall- reading

senL it to you?

A. Yes.

O. What did you think of

A. I don't remember what

O. Fair enough.

I read lots of things

Could you turn to the

About four paragraphs down,

Wager.

the article when Mr. Payne

the article?

I thought, to be honest.

that have t.hat ef f ect on me.

second page of t.he article?

Lherers a statement from Mr. Joe

A

O

A

Do you know Mr. Wager?

1 clo.

What do you think of Mr.

I think he's a nice man.

Wager?

I don't know him real-

wel-l-.

O. In your opinion does he have any experience with25

AZ LTTTGATTON SUPPORT (480) 481,-0649



1

2

3

4

5

5

7

8

9

48

horses?

A. I donrL know.

O. The quote attributed to Mr. Wager in this article

is as fol-lows: The Forest alleges that all the wild horses

died, but everybody knows that's just a lj-e, he said.

Before the fire the fence was nothing, it was down

everywhere, and the horses just ran back and forth.

Do you disagree with that statement from

Mr. Wager?

A. Yes, I do.

O. What portion do you disagree with al-l- of it or

just a portion of it?

A. I disagree with the part that says before the fire

the fence was nothing, it was down everywhere, and the

horses just ran back and forth.

And I disagree with the part that says that

everybody knows that's just a lie.

O. So pretty much all of it?

A. Pretty much.

O. On what do you base your disagreement with

Mr. Wager?

A. Well, regarding the fence, frve observed the fence

in my time in the fie1d, and I did not notice that it was

down everlrwhere and that horses were running back and forth.

f never observed that. No one ever reported that

1-0
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to me.

O. Were there ever any gaps in the fence prior to the

2002 fire?

A. Not that I saw, but I would guess there were.

Ttrs 50 some miles 1ong, and trees die and fal-l on the

fence, and elk try to jump the fence and miss and pull it

down.

Yes, I t.hink there probably were that had to be

repaired throughout its history.

O. And it's the Apache Tribe that has the

responsibility to repair the fence; is that correct?

A. I'm uncertain. I had heard that, we had an

agreement at one time to share that maint.enance. BuL I

really don'L know for sure.

I think our permitt.ees repaired it some of the

time and I think t.he tribe repaired it some of the time.

O. Is the fence in your ranger district?

A. It's on the boundary between Black Mesa it's

between the Sitgreaves National Forest and the White

Mountain Apache tribal lines.

O. Is all of the fence on that boundary or just a

portion?

A. Is all the fence?

O. I asked a bad question.

The fence borders the tribal lands and foresl
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l-ands; correct?

A. Yes.

O. Are al-l- of those f orest lands associated with the

fence in the Black Mesa Ranger District?

A. No.

O. Approximately one percenL, would you sdy, is in

the B1ack Mesa District?

A. The fence, I guess it, depends on which portion of

the fence youtre talking about.

I t.hought maybe I could ask a clarifying question.

Do you mean just the portion thatrs in the fire?

O. No.

A. That was affected by the fire of the fence?

O. I-.,etrs start there, the porLion af fected by the

fire, how much of that is in the Bl-ack Mesa Ranger District?

A. I would guess probably two thj-rds of the length.

O. And the f ence as a whol-e?

A. Maybe a half is on B1ack Mesa. Maybe a t.hird to a

half . I really don't know exactly.

O. But the fence in its entirety is within ej-ther

Bl-ack Mesa or Lakeside?

A. No. The reservation is actually bounded by the

Springervil-l-e Ranger DisErict, the Lakeside Ranger DistricE,

the Bl-ack Mesa Ranger District, and then the, I believe,

Pleasant Valley and Tonto National Forest.
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O. Woul-d you turn Lo tab 7l in the administrative

record for me, please.

Tab 71- is an

was eventually routed

Ms. Klein,

fs notes?

A. That's our

room. Yeah.

e-mail- from Ms. Bailey Williams, that

to mai lroomR3Apache - Sitgreaves@FSNOTES

do you recognize that e-mail address at

it's our Apache-Sitgreaves mail

Who reviews e-mail-s that go to that address?

I dontt know

Have you ever seen this e-maj-I prior to your

today?

I donrt remember seeing it, no

O.

A.

O.

deposition

A.

O. If you could drop with me to the middle of t.he

page, Lhe t.ext that Ms. Williams stated, she states f am

writing to encourage the reevaluation of the

Apache-sitgreaves horses. A census taken 1-4 years ago

cannot be expected to accurately determine the current

status of wild horses in Ehe area. As this is a protected

wild horse and burro refuge, I encourage you to reeval-uate

your status on this matter.

Do you disagree with that statement?

A. Wel-l- , it ' s her opinion .

What do you mean do f disagree with it?

O. For example, she states a census taken 14 years25
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ago cannot be expected to accurately determine the status of

wild horses in the area.

Do you agree with that or not?

A. If I had thought that the territory was st.iIl in

place, and that we were still managing it, Y€s, I would

agree with that.

O. Has the Forest Service reevafuated its position

with respect to the protected wild horse Lerritory?

A. Since when?

O. Since your letter in 1'993 .

A. Yes.

O. And the Forest Service now recognizes the

existence of the wil-d horse Lerritory?

A. Yes.

O. And what steps has the Forest Service taken to

reflect that reeval-uation?

A. What steps have we taken?

O. For example

A. We have recognized that Mr. Bede1l did not

withdraw the territory, or he was not able to do that. I

think we recognrze that now.

O. Is the Forest Service presently compiling a

management plan with respect to the wild horse territ.ory?

A. Werve started working on it, Y€s.

O. And I take it you're involved in that process?
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A. Yes.

O. What is your l-evel- of involvement ?

A. It, will be an oversight role, I believe. There's

an interdisciplinary team Lhat has been put together to do

the evaluation and develop the plan.

The deciding official is the forest supervisor, so

I will- be an oversight, coaching supervision of the team.

O. Who's is on the team?

A. You want, specific names?

o. Yes.

A. Fred Green. Kendell Hughes. Brian Dykstra.

Chris Nelson. Bob Berkland.

I think that's it.

O. What is Fred Green's position?

A. Hers an assistant district ranger.

O. Which district?

A. Bl-ack Mesa,

O. And I know Kendell Hughes.

Brian Dykstra, whatrs his position?

A. Hers a wildlife biologist.

O. Is he employed by the Forest Service?

A. Yes.

O. Does he pertain Lo a particular ranger district?

A. Black Mesa.

O. And Chris Nelson, is that
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A. Hets our forest soil scient.ist, hydrologist.

O. And Bob Berkland?

A. BerkLand.

O. What's his position?

A. Game and fish representative.

Game and fish field manager, I think is his title

a. And, to your knowledge, how many Eimes has t.his

team met together with respecL to drafting t.his new plan?

A. Twice, I Lhink.

O. Twice?

Do you know the dates of those meetings?

A. August and October of 2006. I dontt know the day

O. Were you at any of those meetings?

A. I was at the one in August.

O. What was discussed at the meeting in August?

A. It was really initiation of the project, where we

went over the scope of t.he proj ect and reviewed t.he proj ec!

initiation letter.

O. What is the scope of the Project?

A. It is to devel-op a Heber wild horse territory

management p1an.

O. And what acLion does the Forest Service plan to

take in order to reach that goal?

A. WeIl, wer11 conduct an environmental analysis

under National Environmental Policy Act, the guidelines of
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So we'l-l- collect data. We' l-1 involve the public.

Irm sure we'Il- read literature and gat.her

information.

O. Has any census or count been discussed with

respect Lo determining what exactly is on the forest?

A. Yes. We have discussed not the whole forest,

but within the wild horse territory.

O. Just within the l-400 acres?

A. r-4,o0oanacres,yes 
hCOneCtiOnSlC[1lH

O. l-4, 000 . Excuse me.

A. Yes.

O. And horses Ehat happen to be outside the 14,000

acres, do t,hey have any involvement? Are those horses

considered at all in the plan?

A. I don't know.

O. Has there been any talk was there any talk at

this August meeting regarding determining what horses have

brands on them and what horses don't?

A. At the August meeting, flo, not that I remember.

O. Have you heard any discussion with respect to

trying to determine if horses present.ly on the forest are

branded or unbranded?

A. Yes, we have discussed that.

O. And with whom did you have those discussions?25
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A. Wow.

I think involved inI have perhaps been

the litigants about

all in the planning

I have tal-ked with Kendell.

I'm sure frve talked with Elaine Zieroth.

conversations with

O. This is

No one's actually gone out

A. No. Itrs planned, but we

the census?

have not done a census.

stages;

t.o Lake

correct?

O. Do you know when it.'s planned for?

A. We are planning to do a census as soon as we can.

O. Did the issue of the injunction that,'s in place

come up at this August meeting?

A. I donrt remember.

O. Was elimination of the wild horse terri-tory

discussed at this August '05 meeting?

A. I don'L know.

Do you

I don't

Has the

know Irm sorry.

elimination of the territory been

discussed?

A. Yes, it has.

O. And in what context has it been discussed?

A. As an option to evaluaLe in the NEPA analysis.

O. So one of the options with respect to this new

horse management plan woul-d be elimination of the territory?

o

A

o

remember whether it was di-scussed.

25
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A. It's possible that we would evaluaLe that,

certainly.

O. And that will be part of the NEPA study?

A. It's possible.

I can't te1l you right now.

The study is just starting, and we develop

alternatives as we go through the study.

O. To date has the Forest Service ever conducted a

NEPA study in the Heber wild horse territory that youtre

aware of?

A. Not for the horses.

We've done environmental- analysis for other

things.

o.

A.

livestock

thinning,

a.

Such as

Certainl-y within that, area. For grazing,

grazlng, cattle grazing. Itm sure for forest

possibly prescribed burning.

Do you know if any of those studies made reference

to the existence of the Heber wild horse territory?

A. There was ho, not the territorY.

O. Do you know if any of those studies ever made

reference

A. Not that I know of.

O. Do you know if any of those studies ever made

reference to wild horses?25
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A. No.

O. Is there a 2005 forest. plan revision, that yourre

aware of?

A. 2005? No.

O. When was the l-ast revision to the f orest

A. Depends on whether you're talking about

specific provision or a general revision.

O. A general revision.

A. I believe the last one was probably, it

probably in the late '90s sometime.

O. Do you know of any current plans

revision to Lhe forest plan?

A. We were currently in the process

plan?

a project

was

to make a general

of revising our

$eeforest p1an, y€s.

O. Is that separate and apart

management plan we discussed earl-ier?

A. Oh, yeah.

O. Is the wild horse territ.ory

revisions to the current forest plan?

A. I donrt know.

from the horse

a consideration in the

there any public notice and

to the decision in the summer of

O. Do you know, was

comment period with respect

2006 to remove the horses?

A. 2005?

O. 2005. I rm sorry.25
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A. Publ-ic notice and comment?

O. Correct.

A. Not to my knowledge.

Yourre talking about under the provisions of

National Environmental Policy Act?

O. Correct.

A. Not to my knowledge.

O. I want to see if you can ident.ify a few people for

flle, if you don' t mind.

Do you know who Warren Abbott is?

A. Yes.

O. Who j-s Warren Abbott?

A. He's our forest conLracting officer.

O. Did he have any invol-vemenL with respect to the

decision to remove the horses in the summer of 2005?

A. Not to my knowledge.

O. I 'm going to butcher t,his name. Do you know Anne

Weiskircher?

A. Yes.

O. Who is Anne?

A. Anne is a conLracL specialist with the forest.

O. Did she work with tqr. Abbott?

A. Yes.

O. Do you know if she had any role in the decision to

remove the horses in the summer of 2005?
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A. Not to my knowledge.

O. Do you know a Kent Nelson?

A. No.

O. Do you know Rocky Ful-l-er?

A. No.

O. Do you know Nick McDunna?

A. No.

O. Do you know a Dr. Phit B1air?

A. No.

O. Do you know ,fohn Teet.s?

A. No.

O. Do you know David Stewart?

A. Yes.

O. And who is David Stewart?

A. Hers our regional director of range management.

O. And where is he l-ocated?

A. Albuquerque.

O. To your knowledge, did he have any involvement. in

the decision Lo remove the horses in summer of 2005?

A. No.

O. No, he didn't have any invol-vement.?

A. Not to my knowledge.

O. Do you know a Lowell Walker?

A. No.

MR. MERRIT-,IJ: That's all I have for now.
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EXAMINATION

BY MR. PATRICK:

O. Ms. Klein, in response to one of counselrs

questions, and I think I got this correct if not, the

record will reflect otherwise I believe plaintiffrs

counsel asked you if you had made, over the course of your

district ranger employment on the ARS, any management

decisions with respect to the Heber wild horse territory,

and I think your answer was no.

Do you recal1 that quesEion and response?

A. I do. f think I said that the only decision

that that I didn't acEually make a decision. f made a

recommendat.ion Lo remove the withdraw the territory.

O. The territory occupies approximat.ely l-4,000 acres

within your district?

A. Yes.

O. By your response to counsel-rs quest.ion, did you

mean to imply that, you make no management decisions and have

since your employment that affects the l-4,000 acres within

the Heber wild horse territory?

A. No, I didnrt mean to imply that.

Not at all-.

MR. PATRICK: I have no further questions.
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FURTHER EXAMINATION

BY MR. MERRILL:

O. To follow up counselrs question, with respect to

the management decisions that have affected the l-4,000

acres, have any of those decisions concerned horses?

A. No.

Real1y just the only thing is the decision to put.

together an interdisciplinary team to develop a plan which

wetve done currently or recently.

a. And t,hat decision was made af ter the l-awsuit was

filed; correct?

A. That's correct.

MR. MERR]LL: That's alL l have.

MR. PATRICK: We'11 read and sign.

(Whereupon, Ehe deposition concLuded at
4:4L p.m. )

ru#b
KATHI-,EEN K]-,EIN

*****
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STATE OF ARTZONA )

) ss.
COUNTY OF MARICOPA )

BE IT KNOWN that the foregoing deposition was

taken before me, Marty Herder, a Certified Court Reporter,

CCR No. 50162, State of Arizona; that the witness before

testifying was duly sworn by me to testify to the whole

truth; that the questions propounded to Lhe witness and the

answers of the witness thereto were reduced to typewriting

under my direction; that the witness elected to read and

sign the deposition transcript; that the foregoing 62 pages

constituLe a true and accurate transcript of all proceedings

had upon the taking of said deposition, all done to the best

of my skill and abiIit.y.

I FURTHER CERTIFY that f am in no way related to

any of the parties hereto, nor am I in any way interested in

the outcome hereof.

DATED at Chandler, Arizorta, this Bth day of

November, 2006. 0w
C. Martin Herder, CCR
Certified Court, Reporter
Certificate No. 50L52
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PAUL K. CHARLTON
tlnite d States Attornev
District of Arizona

RICFIARD G. PATRICK
Assistant U.S. Attornev
Arizona State Bar No. 

- 
5 148

Two Renaissance Souare
40 North Central Avienue, Suite 1200
Phoenix, Arizona 85004:4408
Telephone: (602) 5 l4-7500
Facsimile: (602\' 514-7 I 60
E-Mail: richard.patrick@usdoi,sov

In Defense of Animals , et al.,

Plaintiffs,

IINITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

crv-05-27 54-PCT-FJM

DNFENDANTS' RULE 26 INITIAL
DISCLOSURE STATEMENTV

United States Government, Department
of Agriculture, et al.

Defendants.

Pursuant to Rule 26(a), Federal Rules of Civil Procedure, defendants submitthe following

Initial Disclosure Statement:

A. Rule 26(a)(1)(A): individuals likely to have discoverable information that the

United States may use to support its claims or defenses:

Elaine Zieroth, Forest Supervisor
Apache-Sitgreaves National Forests
309 South Mountain Ave.
Springerville, AZ 85938
(s20) 333-4301

CAN ATTEST TO: decisions related to the Heber Territory post Rodbo-Chediski
Fire from 2003 to present; approval for funding of feral horse gather contract

John Bedell, Forest Supervisor (Retired), Apache-sitgreaves National Forests
PO Box 15017

Flagstaff, AZ 8601 l-5017
928-639-0093



CAN ATTEST TO: specific monitoring and reporting on the Heber Wild Horse
Territory prior to 2003.

Deb Bumpus, Ecosystem Staff Officer
Apache-Sitgreaves National Forest
309 South Mountain Ave.
Springerville, AZ 85938
(520) 333-6220

CAN ATTEST T0: specific monitoring and reporting on the Heber Wild Horse
Territory post-2 003 ; in formation on associated allotments

Michael Rising, Ecosystem Management Staff Officer (Retired), Apache-sitgreaves
National Forests
PO Box General Delivery
Nutrioso, AZ 85932
928-339-4349

CAN ATTEST T0: specific monitoring and reporting on the Heber Wild Horse
Territory prior to 2003.

Kate Klein, District Ranger, Black Mesa Ranger District
PO Box 968
2748F. Highway 260
Overgaard, AZ 85933
928-s3s-4481

CAN ATTEST TO: decisions related to the management of the Heber Wild Horse
Territory; issues with boundary fence maintenance; Rodeo-Chediski Fire
Rehabilitation

Ed Collins, District Ranger, Lakeside Ranger District
2022W. White Mtn. Blvd.
Lakeside, AZ 85929
928-368-s 1 I I

CAN ATTEST T0: : decisions related to the management of the Heber Wild Horse
Tenitory; issues with boundary fence maintenance; Rodeo-Chediski Fire
Rehabilitation; draft MOU with White Mtn. Apache Tribe for fence replacement,
repair, and maintenance

2
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Kendell Hughes, Range Staff, Black Mesa Ranger District
PO Box 968

2748F., Highway 260
Overgaard, AZ 85933
928-535-4481

CAN ATTEST TO: issues with boundary fence maintenance; contract to gather feral
horses; conflicts with feral horses and other District allotments

Randall Chavez, Range Staff, Lakeside Ranger District
2022W. White Mtn. Blvd.
Lakeside, AZ 85929
928-368-s I I I

CAN ATTEST T0: issues with boundary fence maintenance; contract to gather feral
horses; conflicts with feral horses and other District allotments

Gene Onken, Invasive Plants and Planning, Regional OfIice
333 Broadway SE
Albuquerque, NM 87102
505-842-3227

CAN ATTEST TO: monitoring reports to Congress, historic reporting data for the
Heber Wild Horse Territory; data on Region 3 Wild Horse Tenitory monitoring and
reporting

B. Rule 26(aXlXB): Documents

see Administrative Record lodged and produced to plaintiffs this date.

Respectfully submitted this 2l't day of April, 2006.

United States A

U.S. Attorney
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ORIGINAL mailed this 21't day of April, 2006 to

Anthony W. Merrill
Chri sti n e Elizab eth B rou cek
BRYAN CAVE LLP
Two North Cenhal Avenue, Suite 2200
Phoenix, Arizona 85004-4406

Office of the U.S. Attorney
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PAULK. CHARLTON
United States Attornev
District of Arizona

RICHARD G. PATRICK
Assistant U.S. Attornev
Arizona State Bar No.' 5 148
Two Renaissance Souare

Avlenue, Suite
85004-4408

40 North Central 1200

5t4-7500
514-1760

E-Mail:

In Defense of Animals, et al.,

Plaintiffs,

V

LINITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

CIY-05-2754-PCT-FJM

DEFENDANTS' RESPONSE TO
PLAINTIFFS' FIRST REQUEST

FOR PRODUCTION OF
DOCUMENTS

United States Government, Department
of Agriculture, et al.

Defendants.

Pursuant to Rule 34(b), Fed. R. Civ. P., defendants' response to plaintiffs' first request

for production of documents is enclosed.

Respectfully submitted this 30th day of October,2006.

United States

U.S. Attorney



Production of Documents
List from Black Mesa RD
10124106

REOUEST NO. 1

1. Letter from Forest Supervisor Monighan to J.L. Porter; February 2, 1945

2. Memorandum of Agreement between US Forest Service, Apache-sitgreaves National
Forests and Bureau of Indian Affairs, Fort Apache Agency regarding responsibility for
fence maintenance dated October 15, 1963; and map showing areas of responsibility
dated 5/93.
3. Range Inspection Report, Gentry Allotment, 7123-24ll974,notingpresence of trespass

horses and roundup.
4. Range Management Plan for Black Canyon Allotment, approved 31411976

5. Letter from District Ranger, John S. Hart to Miles Hanrahan regarding Black Canyon
Allotment, December 5, 197 5

6. Stocking Record, CY 1975, Black Canyon Allotment
7. Stocking Record, CY 1976, Black Canyon Allotment
8. Stocking Record, CY 1977, Black Canyon Allotment
9. Letter from District Ranger, John S. Hart to Miles Hanrahan, regarding Production
and Utilization Studies for Gentry Allotment, November 17,1978
10. Range Report, including Wild and Free-Roaming Horses and Burros on Public Lands

Report, I0l1/1981
11. Range Report, including Wild and Free-Roaming Horses and Burros on Public Lands

Report, 912911982.
12. Range $eport, including Wild and Free-Roaming Horses and Burros on Public Lands

ff:*#i1J3il;'"ludingwild and Free-Roaming Horses and Burros on Public I.ands
Report, 911811984.
14. Range Report, including Wild and Free-Roaming Horses and Burros on Public Lands

Report, l0l3/t989.
15. Speed Memo with Range Reports, 911211990, reporting no change in Wild Horse
reports from last year.
f6. Wild and Free Roaming Horses and Burros on Public Lands Report for FY 1990.

17. Range Reports, including information on Wild Horse and Burro Management,
yt2l93.
18. Notice of Intent to Impound Unauthorized Livestock, Gentry and Buckskin
Allotments, Heber Ranger District, Sitgreaves National Forest, 811711984.

19. Range Inspection Report, Gentry Allotment, July 8, 1986, noting presence of trespass

horses.
20. Range Inspection Report, Gentry-Buckskin Allotment, August 4-5,1987, noting
presence of trespass horses and plan to build atrap.
21. Letter from District Ranger Steve Egeline to Doy Reidhead, Permittee, regarding
management issues on his allotments, including presence of unauthorized horses and

plans to capture them, March 18, 1988.



22. Letter from Forest Supervisor Nick W. McDonough to Doy and Leone Reidhead,
Permittees, regarding management of the Buckskin, Gentry, Heber and Mud Tank
Allotments,611411988, with enclosures. Mentions removal of horses.
23. Range Inspection Report, Buckskin-Gentry Allotment, June 1988, referencing
presence of approximately 200 head of Indian horses, and trapping of horses.
24. Agreement between Steven Bragg, Permittee, and Forest Supervisoq Nick W.
McDonough, to capture horses roaming at large on the Gentry and Buckskin Allotments,
May 10, 1989.
25. Request for Stocking Rate Increase for Bucksin, Genhy, Heber, and Mud Tank
Allotments from Neil Braid, Ranch Manager, lll4ll992. References removal of trespass
horses.
26. Unsigned note to Kate, date7l92 which reference removal ofhorses.
27. Lettq from District Ranger, Kate Klein, to Stephen D. Bragg, Pernitte, regarding
management issues on Gentry, Buckskin, Heber and Mud Tank Allotrnents,8l24ll992.
References removal of horses.
28. Letter from Steve Bragg, Permitte, to Bruce Mortensen, with a list of fence
maintgnance and repair costs, ll2lll992.
29. Undated Letter from Stephen Bragg, Permittee, to Kate Klein, District Ranger
regarding management issues on the Buckskin, Gentry, Heber and Mud Tank Allotments.
Mentions that all 200 horses were removed form the allotments by 1990.
30. Letter from District Ranger, Kate Klein, to Steve Bragg, Permittee, with transmittal
of Annual Operating Plan. References about 8 head of unauthorized horses in the
Phoenix Park unit, and acknowledges that Mr. Braggwill try to capture them.
30. Leteter from District Ranger Kate Klein to White Mountain Apache Reservation
Tribal Lands Office, Ramos Albert, regarding reservation boundary fence issues,
613/1996.
31. Letter from District Ranger Kate Klein to Larry Gibson, Rancho Milagro, regarding
reservation boundary fence maintenance responsibili ties, 6 I I 3 I I99 6.

32. Habitat Enhancement and Wildlife Management Proposal, undated and unsigned,
submitted by Kendell Hughes, Black Mesa Ranger District, and RandallChavez,
Lakeside Ranger District, for removal of hespass horses from Game Management Unit
3C.
33. Horse Tracking Summary, Kendell Hughes, through 91312005.

34. Horse Tracking Summary Kate Klein, through llll0l2005.
35. Notes from conversation between Kate Klein and Mary Stuver, White Mountain
Apache BAER team, regarding repair and maintenance of the reservation boundary
fence, 21612006. (Some of the information in these notes was shared with me in
conftdence and Mary said that she didnl want the information about their horse
roundups generally known. I would recommend that we only include the first page of
my notes, or at least that we not include any of the info regarding their roundups)
36. Notes from conversation between Kate Klein and Toni Strauss, regarding the Wild
and Free-Roaming Horses and Burros Act of 1971,711212006.
37. Project Initiation Letter, Heber Wild Horse Territory Plan, from Forest Supervisor,
Elaine Zierothto Fred Green, Assistant Ranger, Black Mesa RD, 8/1/2006.
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Ilenorandum of Agrecment

U. S. Forest ServLce

Sitgreavcs Natlonal. Forest

7 Durcau of Indien Alfalrs
$tort Apacire Agency

Tire purposc of this agreement ts to asstgn the resironsibllity for
fc;r.:e niliutenance on the common bo',:ndary fc.nce betvcen the Fort
Apache Reservation and the Sitgreaves Natlonal Forest.

'Thls agreeneut shall in no way affect the present ownershlp of the
fences to be maintaineC.

The attached map, wblch becomes a part of thls agreement, by
reference, dellneates the approximate div:Lsion points betrveen th.e
fence mslntenance responslbillties for the Fort Apache Agency aacl
the Sitgreaves Natlonal Forest.

An authorized re1:resentative for the Superintendent of the Fort
Apache Agency and the Forest Offlcer ln chargc, as deslg:rated by
the supervisor of the Sitgreaves National Folest wlIl loeate
aurd establlsh the divlsion points along the Boundary fenee. The
divlsion markers rvi1l be red and green paintecl posts, the coLors
alternate at one footintervaLs.

llotlring herein shall be construed as binding the U.S. Forest Service,
I'ore$t Permtttee, Bureau of Indlan Affairs, and the lVhitc Liour:tain
Apach'e Tribe for paynent of money ia e:icess of ailpropriatj.ons
authorlzed by Iaw, and the l'/hlte l,,iountaln Apacbe fribal Official.s.

?his agreement may be te:rninated by elther party if notice is given
2 months In advanee of the beglnning of the fiscal year 03. by mutual
agreeroent at any tirne by botlr parties.

' .. ,'r''
Executed thls ./"i day of

/'-\
i\.

I I9 i.; ---l

{

1,.\ L. \,'- '

Ii'c,res-i Supelvlsor
Sitgrcaves Nat:onal !-orest

Actlng SuPerintenclent

{; €A:.^,,__I

Cli:irntan, l?lrlte l'iountaia
A;:ache Tribe

Fort .rrpache Agency
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RANGE MANAGEMENT PLAN

FOR

BLACK CANYON ALLOTMENT

HEBER MNGER DISTRICT

APACHE-SITGREAVES NATIONAL FOREST

Jointly Prepared Byl

Approval Recommended

Approved By:

Bruce J Mortensen
District Range Staff

ttee

trtct Ranger

t/p/z€And

Date

Date

fr. c
-ttr/*
o/r/:a&'e

James L. 11
Forest Supervlsor

Date
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RANGE MANAGE},IBNT PLAN

BLACK CANYON ALLOTMENT

II. ActLon plan

A. Ranqe Improvement Deve lopment Program

B. Water D t Range

Pr t ernents Unit Cost Res

Obl ective

The objective of this plan is to maintain and improve the presentsystem of grazing nor{r being used on the allotr"rri.
The Black canyon Allotment has been operated under the rest-rota-tion system since 1968, and we feet it has improved itself steadilyeach year' rt is our intent to malntain the p."""rrt grazTng systemand with the devel.pment of a few more r{ater facilitles, improvethe system through berrer disrriburion of rhe catil;:--'
This plan will baslcally eover five years and wiLl be revised andupdated at that timg. rt may arso bL rnodlfied at any time, ifweather or other unforseen conditions dictate.

The following J.mprovement work would be desirable for the fiveyear period. Forest participation w111 depend oo ro.."fpriorlties and availabllity of funds

1. North Fork Trick ?ank

2. Turkey Draw Pipeline

3. Sharp HoLLow PipeJ_ine

4. Nelson Trlck Tank

ng Sv tem

A. Season and Stocklng

Improvem ent Constructlon

onslb illtv
PermLttee & F.S. Materl"als'\o-*

Permlttee & F.S. Materials

Permlttee & F.S. Materials [),r--L
Pernlttee & F.S. Materlals

1 EA.

1 MI.

1 MI.

1 EA.

$5000.

$2500.

$1500.

$5poo

The attached map will show the location of all proposed lrnprovements.

III. GrazL

S trt*
I
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Ihe present obllgation on the allorrnent is 213 cattle 5/l-10/31
Term. A 1.82 conversion to yearlings may be authorized on a year
to year basis

B. The alLotment has five separate grazlng unit,s. BasieaLly the system
will involve two separate lrerds, one belng the cow-calf herd and the
other being Ehe yearllng herd. rt is pLanned for the cow-cal-f herd
to use two of the grazing unLts on a deferred rotation systen. The
yearllng herd'w111 use the other three grazlng units on a reat-rota-
tlon system.

There are three SecEions with the allotrnent that are partialJ-y
or totaLly owned by southwest Land and cattl"e co. They are sectLons
23 (220 acres), 27 (540 acres), and 35 (640 acres) T 12 N, R 16 E
which is a total of 1400 acres. These lands are not considered ln
the capacity of the al-lotment, but if the permLttee l-ost the use of
these lands through Southwest land exchanges to private lndivtduals,
lt would greatly effect the management of the aLlotnent under the
'present system. rt wouLd totally ruin the stermer unit insofar as
belng able to use Lt in the rotation system. It would cut the pas-
ture cclmpl-etely in harf and isolate one full sectlon of NatlonaL
Forest Land. This would reduce the yearling operatlon to a two
pasture rotatlon system. The perrnittee then wouLd probably be faced
wlth the folLowlng three alternatlves.

The permittee could retain the present system with a cow-cal.f
and h yearling operatlon. In thls event, term numbers would
probably be reduced to fit a tno pasture rotatlon system for
the yearLLnga, nainly due to the Lack of latltude you have in
a tlro pasture system as compared to a three pasture rotation
syatem.

2, The permittee coul-d convert to a total- yearLLng operation,
doing away with the cow-ealf operation and use a four pasture
rbtation system whtch may. or may not reduce term numbers.

3, The pdrmittee could convert to a totaL cow-calf operation,
dolng away with the yearlLng operatLon and use a four paeture
rotatlon system which may or may not reduce term numbers.
Thia al-ternative wouLd only be available provlded the permittee
had sufficient land off Forest to care for the cattle durlng
the tlne they are not grazing on NatlonaL Forest.

The above alternatives are onJ-y suggestione ln the event the pernlttee
ehould Lose the uee of the Southwest lands nentLoned above.

l"
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Foll-owing is descrlption by yeare (Form 22LB> of the managenent sygtem
that ls planned. It ls antLcipated that nlnor changes wlll be necessary,
dependl.ng on noisture and fgrage conditlons. Any changes made ln the
rotation scheduLe wtll" be ipproved by the Dlstrict Ranger.

(See FolJ.owing Page)
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IV. Management Practices

A. Saltlng

Sal-t will be placed on the higher forage producing areas
where it is deslrable to attract util-ization, but not
with % mlle of water. It may become necessary to place
salt near lraters for a short period of tirne in order to
locate cattle in certain areas. This will- be provided for
in the annual permittee instructions and mutuall-y agreed
to between the permittee and the District Ranger. ALl
sal-ting locations will- be approved by the District Ranger
or hls representative. As soon as grazing patterns have
been established on the gtazLng unl,ts, a salti-ng map will
be devel-oped designating areas where salt will not be
pLaced.

B. Water

It will be necessary for the pernittee to haul wat.er to
suppLement existing waters. I^Iater haul locations wiLl be
placed in areas where utilizatlon.ls desired and wil-l- be
approved by the Dlstrict Ranger or hls representative.
Controlling of waters wil-l be used as a tool for obtainLng
deslred utilization patterns.

C. Annual Permittee Management Plan

Each year the pernittee and District Ranger will- prepare an
annual plan to supplement the five year plan management plan
with detailed lnstructLons for the current year. The annual
plan will contaLn informatlon such as, numbers, entrance and
off dates, salting, water hauling, unit rotation, prescribed
utilizatlon intensity, irrprovement eonstruction and mainte-
nance and other management needs. The annual plan wiLl become
a part of this plan.

D. Range Inspections

Inspections w111 be made each year by the District Ranger
of the grazLng units. These Lnspections will be for the
purpose of obtaining information to improve grazing patterns'
utilization and to measure overall results as they effect the
management systen. Production and utilization studies will
be scheduled for the grazed unlts in accordance with District
prlorities.
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V. Correlation With Other Uses

=A
Tlnber

Grazing use and tirnber harvest will be coordinated and
integrated into alL nanagement pl"ans and timber apprai_sa1_s.

B. Recreatlon

Correlation of the recreation resource with range manage-
ment and other uses is of increaslng importance. The
Heber Multipl-e Use Plan will be used as the baslc guide.

C. Wtldl-lf e

Wildlife on the al-lotmenE consl,sts rnainly of deer, el_k,
black bear, turkey, smaLl- game animals and birds. A11
wil-d1ife will be provided for when computLng carrying
capacities for the allotment.

In the construction of new water deveLopments, al1- wil_d-
Life will be provided for and water made available during
the periods the cattle are using the allotment.

D. Sheep Driveway

The lleber-Reno driveway crosses through the Sharp Hollow,
King Philltp and Porter Units on al_ternating years. Any
management practl_ees in these units wil_1 have to consider
the sheep drive.way.

E. Wild Horse Herd

The WiLd Horse Herd Management Unit is l_ocated on the
allotnent. To the best of our knowledge there are only
5 head st{ll living. These horses will be provided for
when computing the carrying capaeity of the aLlotment.
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REpLyro: 2230 Grazing Pernits

sUBLECT: J. L. Porter PermiL - Bl-ack C

ro: Miles P. llanrahan

We are attempting to revise Mr. Porterrs grazing permit so as to reduce
the confusion that now e:<ists. It ls Lmportant that you know some of
the past hLst.ory of the perrnlt so that you may better understand our
recommendatlons.

In 1969, Mr. Porter hel-d a Term Pernit for 123 cattl-e 6ll to 1l-/30
on the Black Canyon Allotnent. In 1970 he was granted a temporary
increase of 32 head of cattle for the same perlod. This was approved
by Forest Supervisor W. R. Snyder in a letter dated 5/L3170. ALso
ln 1970, Mr. Porter obtained an eight head Term Permlt from 6/L to
1U30 on the Heber ALlotment. Thts permLt was tralved tn hls favor
from a Mr. Laureld Bigler, so ln L970, Mr. Porterts permit \^tas as
follows:

(,lt L

l-23 Cattle - Term 6/L-IL/30
32 Cattle - Temp 6lL-ILl30

Black Canyon
ltil

A1l-otment

B Cattle Term 6/L-LL/30 Heber Allotment

In l-971, Mr. Porter requested to convert hls 32 head of temporary
cattle to yearlings. Thl-s was approved by Forest Supervisor W. R.
Snyder in a letter dated 5/L4/71" at 2-l- converslon ratio or 67 head
of yearlings, Mr. Porter al-so requested to convert 71 of hls 123
Term cattle to yearl-ings. This also was approved in the same letter,
but at a conversion ratlo of 1.82 or L29 yeatLings. tr'Ie are not sure
why two different conversion ratlos were used, as the files and
correspondence do not explaln lt. Mr. Porter also requested to have
hls grazlng season changed to 5/L thru 1-0/31-. Thls al-so was approved
in the same letter as mentLoned above. So in L97LMr. Porters permit
was as follows:

il

52 Cattle
L29 YearLlngs -
67 Yearltngs -
B Cattle

Terrn 5/1-10/31
Tern S/l-LO/3L
Teurp 5/1-L0/31
Term 5/1-L0/3L

Black Canyon Allotment
tt rr It

nItll

Heber Allotment

Mr. Porterfs permit remalned thts ltay untll L973, at which time he was
granted another irlcrease of 50 cattle fron 5/1 to 10/31- temporary. This
increase was based on production and utilization studies performed from
1970 thru L972. (See Sunnnary Sheets attached.) The increase $ras approved

RI) tl'lr B!0'4-.---,.conl'l lo iD'i,,,-,-...,p,0. tlr,,,.,.......

I
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I
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by Forest supervisor, J. s. Tixier in a letter dated March 30, L973.
Mr. Tixier also approved in the. same letter to convert the 50 head of
cattle to yearlings at a L.B2 convergion ratio or 91 head of yearlings.
This now makes a total of 158 yearl-ings under a temporary pernit with
91 of them converted from a 1.82 ratio and 67 of them converted from
a 2.L ratio. So in L973, Mr. Porterrs permlt lras as follows:

52 Cattle
L29 \earlings -
158 Yearlings -

8 Cattle

Tern 5/1-10/31
Tern 5/L-10/31
Ternp 5/1-Lol3L
Tern 5/1-10/3L

Black Canyon All-otment
tt'ln
ilillt

Heber AlLotnent

This ls how the permlt presently stands and we feel it l-s in dlre
need of revision and slrnpliflcation before the new Ten Year Permit ls
renewed

trile would nake the folLowing recommendatLons to sinpl-ify Mr. porterrs
permit.

Recommendation No. 1

Transfer the 8 head pernlt fron the Heber AllotmenL to the Black
canyon Allotment. Except for the 8 head permlt of Mr. porters,
the Heber ALl-otment ls totally under permlt to the l,Ihite Mountain
Livestock co. we have recently gone into a rest-rotatLon system
on the Heber AlLotment. This poses an inconvenlence io Mr. porter,
as he wilL have to move hts B head around with the rotatLon system.
This al-so poses another problem in that the two permLttees rarely
round-up at the same time and Mr. Porter will be faced with trying
Lo cut his B head out of a pasture with 600 yearlings in it "iti"tare permLtted to White Mountain Llvestock Co,

In 1965, 290 acres of Section 26, T 12 N, R L6 E of the Heber
Allotnent became isolated fron the main aLLotment due to l-and exchanges
etc. It was deternined that the Black Canyon Allotnent coul-d better
use this area than could the permlttee on the Heber Allotment. The
area was transferred to Mr. Porterrs permit on the Black Canyon All_ot-
ment with no increase in capacity recognized.

Again this year, 4L5 acres in sectlon 1-, T 1l N, R 16 E and sectl-on 36,
T 12 N, R 16 E have become isoLated from the Heber Allotment due to
land excanges. Thls area is better situated to be managed withln the
Black Canyon Allotment. This spring lt will be fenced and transferred
to Mr. Porterrs permit on the Bl-ack Canyon Allotment. Thls makes a totaL
of 705 acres that has been transferred fron the Heber Allotnent to
the Black Canyon AllotmenE. We feel that these acres are sufficient
enough to justify transferrLng Mr. Porterts 8 head permit fron the
Heber Allotment over to Lhe Black Canyon ALLotnrent where the rest of
his cattle run. This acreage wouLd al1ow for L4.6 acres/A.U.M.
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rt should be sLated here'that Mr. porter does not totally agreewith the above reconmendation. He feels that he should let-sonekind of restitution for his B head permlt or select an area ofhis choice on the Heber Allotment and fence it out for his g headof cattl-e.

The white Mountain Livestock co. offered to buy his g head perrnit
two years ago, but Mr. porter would not sel1 it. The white Mo.rrr-tain Livestock co. ls totalLy agalnst Mr. porter being allowed tofence out another area in additlon to the 705 acres he has alreadyacquired from the Heber Al-lotment.

we now feel that it is time for us to make a decislon rn thrsmatter that would be in the best Lnterest of the management ofthe all-otments.

Recommendation No. 2

Recommendation No. 3

Rewrite Mr. Porterts Ten year permit for enough head of cattle that
he may convert to yearLings on a r.43 ratio and still run the same
amount of yearlings that he now runs.

rf Mr. Porterrs Temporary pernits are converted to Term and if his8 head permit is transferred from the Heber Allotment to trr"Tr""t
canyon A1l0tnenr he would have a permit for 2r3 cattle 5/L to 10/31.Mr. Porter has been converting 153 head of these cattLe at an average

convert al-1 of Mr. porterrs Temporary permits to Term. we areeonfident the allotment can carry the numbers he has been grazrng
on hLs Term and Temporary perndtl. The attached summary of pro-duction and utllizatron studies should bear this out. rt shouldalso be noted on the sumuary that we have set 4o% average utr-lizationas proper use on the all0tment. ordlnarLly a rest-rotation systemsuch as thl-s would sustaLn 507. average utilization, but we arlwithholdlng Lo% ro al-low for wildl_ife and the 5 head of wll_d horsesthat roam the allotment. I{e have also reduced the capaelty by
L27. ts allow for the 1400 acres within the all_otr.rrt lhrt ietong toSouthwest Land and Cattle Co.

we are very pleased with the l-mprovement the allotment has madethe past few years slnce the rest-rotation system was initlat,ed.
we only exceeded 40"/" average use one tLme in a six year perlod andthat was only in one pasture. That particular year (Lg74) thatpasture only recel.ved one very light rain for the entlre summer.
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1.88 conversion ratlo and. running 2Bl yearLings in their place.
tr.Ie would llke to get avray from this high conversion and glt inline with direction from your office to use onLy the 1.43 con-version. rn order to do this and still run 2g7 yearlings, we
would have ro wrire his Term permir ro read 261 tatrLu i/t-to/lt.
He would then eonvert 201 of these to yearLings at a L.43 ratio
which would give hlrn 287 yearLings operating under a rest-rotation
system on three pastures and 60 cows operating under a deferredrotation system on two pastures. Thls changes nothing on the
ground from the r^ray it is operating at the present tLme. rtwf-ll only be a paper change on his permlt.

shoul-d the operation ever revert to a total cow-calf operation ora total yearling operation, we are confident it wouLd carry the
numbers quite easil_y on 5 pasture rest-rotation system.

we would appreciate having your deel-sions on our recommendations
s soon as possibl-e so that the new Ten year permlt can be
ssued within the next week or two.

S

Distrl.ct Ranger
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- Heber RD

REPLYro: ZZl0 Analysis and plans

sua,tEcn productiol_ 
lnd Uti I ization StudiesGentry Allotmeni-' ' 'cqu,v,

ro: Miles p. Hanrahan, Range Staff

November 17, lgTg

The followin
done on the SJid i iTTl;{" !',il',fff5ii';1, : ifl,,j:I ;; :, 

on s tu d i es

This unit was used-for-a totar of^-zr.g 
{.u.M.s_ resul ting in 19%g#pfitfififfifi*rrffi*.;

Baca Unit

Hiq hway Uni t
This unit was used for a total of 1.23 A.U.M .s resulti ng in 19% average
uti I ization. There were no areas that.exc eeded 45% uril iza tion -Al lo tmen ts ummary

The enti re allotment was used for a totalin 19% avera ge utilization. Studi es would indi ca
of 359 A.U.M.s res

te proper u
Summer mois

ul ti ng
se at859 A.U.M.s to achieve 45% average uti I izationthe ailotmen t was below normal for the growing season.
ture on

l^,i ldl ife on the allotment consists of El k, Mule Deer l'lhitetail Deer
Turkey and Bear. No all owances for the capac i ty of wi ldlife on the
a I I otment have been made at this point. It wi ll be necessa ry to conduct
one to two more years of studies before this can be determi nedA portion of the Baca Unit is also Sumner ra nge for the five head of
wi l dhorses that run on the District. Al lowa nces for these horses wil l
have to be made at such time as when capacit ies for the all otment
are made.
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Iff 'xJi.*l;'.3tl,i,,ilr!:Jj: rii::fiii:i jlJ'.ffT'ffi, 
;T;?:, u, thoushstrip ctear utong^llg ;i;'ry. i.lrpus rndian horrproblem wirr be resolveo wi"trrin"ti,. ;d;l;;r";lri,i; ,lrffilyiiv il,i,ffl' ilili, T'ti, f ii'ff li,l;l;;,n:,li:l ti f1ifl i;;, ;; ri.r{,^uu t i on

All improvemeflts observed were in good condition

;lili;#*ihffil Tfi' E : *i**a; Tt ir#:l;itt'frfrid#ii''''

s.
District Ranger



Heber RD

2270 Range Reports 0ctober 1, l 9B1

Four Annual Reports

Forest Supervlsor

Reply Due 0ctober 10

Attached for your revlew are the followlng annual reports for the Heber
Dlstrlct.

l. Annual Grazlng Statlstlcal Report

2. Range Improvements Accompllshrnent Report

3. Range Flanagement Status ReFort

4. Wild and Free-Roamlng.llorses and Burros on Publlc Lands Report.

fi,nJ-^-'C
CHARLES C. WILDES
Heber Dlstrlct Ranger
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MNGT ALLOTMTNT MANAGEI"iTNT STATUS RIPORT

Pinedale Rancter District

Nunber of allotment management plans based on range analysis prepared as
of Septenrber 30, lg8l : 1 ,- 1'2"-

Number of al lotrnents upon r,rhi ch improved nlanagement was started during
the peri od 0ctober 1 , 1980 through Septenrber 30 , ig8'l : 1 - *?.-

Number of allotments upon which improved management was adequately main-
ta'ined during period of October 1, lggo through september 30, 19Bi:elu
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l{eber RD

2270 RangaeReports September 29, 1982

Annual Range Reports

Forest Supervlsor

Enclosed for your review are the followlng annual range reports for the Heber
Dlstrict.

1. Annual 6razing Statlstlcal Report.

2, Range Imprcvemnts Accompllshment Repont.

3. Range l,lanagernnt Status Report.

4. t,llld and Free Raoamlng Horses and Burros on Publlc Land Report,

&*l*CkA//'-)
C}IARLES C. HILDES
Fleber District Ranger

Bl4ortensen:dk 9/29lBz



u.5. uepartment ol Agrlcultufe
Forest Service
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I
RANGE ALLOTMENT MNAGEI4ENT STATUS REPORT

Heber Ranger District

1. Number of allotment management plans based on range ana'lysis prepared
as of September 30, 1982: /-Z
2. Number of allotments upon which improved rnanagement was started during
the period 0ctober 1, 1981 through September 30, I9B2: *2__
3. Number of allotments upon which inrproved management was adequate'ly
maintained durjng period of 0ctober 1, 1981 through-september 30, L982: /Z
4. Flumber of allotments on District as of September 30, L9BZI /i

Number of Allotments on District

Li ves toc k
Ki nd

Number of Al I otments
Total NF
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Cattl e

Horses

Sheep

Goats

Common Use
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0
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0

o

O

a

,3
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D0Total t3

*Heber-Reno Sheep Driveway



l,lild and Free Roaminq Horses and Burros on Public Lands Report

1. Number of Terrjtories within the Distrjct as of Sept. 30n 19BZ -l -

2. Number of Terrjtory p'lans approved as of Sept. 30, 1982 on the Distrjct O -.
3. Number of Territory plans approved during; the period 0ct. 1, 1981,
through Sept. 30, 1982, on the District

4. Number of animals adopted during the period Oct. 1, 1981, through Sept. 30,
1982, on the D'istrict _ n
5. Excess management for period 0ct. 1, 1981, through Sept. 30, I9B2:

Terri tory Heber

Number excess animals removed

a. Number Destroyed

b. Number Adopted

(1) Title Transferred

(?) Deaths' (a) Natural Cause
(b) Accidental Cause

(3) Remained Under Adoption

O

-o
a

o

_o
.o_o_
o
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Heber Ranger Dlstrict

2270 Records and Reports 0ctober 14, 1983

Annual Range Reports

Forest Supervisor

Enclosed for your revlew are the following annual range reports for the
Heber DistrOct,

l. Annual Grazing Statistlcal Report

2. Rangc Inprovements Accompllslment Report

3. Ranga !{anagemant Status Rpport

'4. lllld and Free Roarnlng Horses and Burros Report

fu-oLut/")
CHARLES C. }IILDES
Heber District Ranger
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RANGE AL LOTMENT MANAGIMENT STATUS REPORT

Heber Ranqer District

l. Number of allotment management plans based on range analysis prepared
as of September 30, 1983: /.2

2. Number of allotments upon which irnproved management was started during
the period 0ctober 1, 1982 through September 30' 1983:

3. Number of al lotments upon which 'improved management was adequately
maintained during period of 0ctober l, 1982 through'September 30' 198p:

4. Number of allotments on District as of September 30, 1983: /j 
-

Numbe r of Allotments on District

Li vestock
Ki nd

Number of Allotments
ota I ilF

o o

/z

Cattl e

Horses

Sheep

Goa ts

Corrnon Use

0ther*

l2

o

I

o

o

I

IL

o 0 0

oo

00

o

B

o

o

o

O

o

o

0Tota I t3

*Heber-Reno Sheep DrivewaY



l.lild Free Roami no rses and Burro s on Publi c La Report

l. Number of Territories within the 0istrict as of sept. 30, l9B3 I
2. Number of Territory plans approved as of Sept. 30, 198 on the District O

3. Number of Territgry plans approved during; the period 0ct. l, l9gg,through Sept. 30, 1983, on the District (,

4. Number of animals adop_ted during the period Oct. l, lgltl, through Sept. 30,1983, on the District n
5. Excess management for period Oct. l, lggl, through gept. 30, l9g3:

Terri tory Heber

Number excess animals rernved

a. Number Destroyed

b. l{umber Adopted

(1) Title Transferred

(2) Deaths
(a) Natural Cause(b) Accidental Cause

(3) Remained Under Adoption

_o
o

a

o
o
o
n
o



Heber RD

2270 Records and Reports September lB, 1984

Annual Range Reports-FY 84

Forest Supervisor, Apache-Sitgreaves N.F.s.

Enclosed for your revlew are the following annual range reports for the
Heber Distrlct.

'l, Annual Grazlng ttatlstlcal Report

2. Range Improvements Accompllshnent Report

3. Range ihnagenent Status Report

4. lllld and Free Roaning Horses and Burros Report.

&*t^C tlJtt At*)
CHARLES C. WILDES
Heber Dlstrict Ranger

Encl osures

$SfiElsEUlq SnVa
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Partl.TerritoryRecord.Submjtthefo.llowinginformatjonforeach
t{ild Horse and Burro TerritorY'

Name l( eL.,' ,)'t-f.-it{
National. Forest Af ^cko'- J''ig-rao-u< S

State At''ov''4!
Size (in acres) bY ownershiP

/4ooo

Hild and Free-Roami n orses and Burros on Publ ic Lands Re rt
H

o rse andp0 mana9emen o

urro err es an an ma s as 0 f September 30,
.l984, as .f o'l I ows :

FS

BL}'t

Other

I'lanagement Pl an Status
Da te

Appro ved

Current PoPul ation -l-l

Nurbe r of Animals Animal Mo nths Actual Use

BLM Other FS 0ther
FS

Horse
Burro

BLM

J

FS

l,ianagement Plan Population Level y U

Nurber of Animal s An imal Months Actua'l Use

BLI'I 0Uter FS BLM 0ther

Horse
Burro

1/ Do not duplicate animals or animal months'

anO-gUm prorate actual use estimate'
If animal grazed on FS

?/?opulationlevelasestablishedjnterritoryplanorbasedonbest
.ttitlt" from existing information'



Part Il. Excess Animal Removal. Submit the following information
sunmarized by Region for the current fiscal year. Count mare or
jenny wiUr foal less tlran 6 months at side as one. Count weaned
foals or foals more than 6 months as one.

Horses Bu rro s

I Total number captured and
removed from territories (This
rill be the sum of items la,
lb, lc, and ld.

a. Humber Excess Destroyed
(1 ) 0ld, sick, lame
(2) Unadoptable

_)

Deaths after removal
(l ) Natural Causes
(2) Accidental

c. Animals transferred BLM. l/
d. Excess animal s adopted Utrough

FS or 8LM programs but remain -,
responsi bi 1 i tY of FS , ?/

1/ Include those excess anima'ls where followup including adoption,
monitoring, and title assignrnents i s BLM responsibility.

2/ Include only those animals removed from National Forest System
lands and processed by FS or BLl4 Adopt-a-Horse Program but
remain responsibility of the FS.

Part III. Status of adoptees that remain Forest Service
Re sponsi bi I i ty

Horses Burros

I llumber of adopted animil s $at
remain responsibility of FS.

2, llumber of tltles granted this
fiscal year.

3. |Lrmber of deaths after adoption
this fiscal year.

4, Number of adopted animals eligible for
granting title, but no tit,le issued.

b

v

'f,\J

0

t)

J



RANGE ALLOTMENT MANAGEMENT STATUS REPORT

Heber Ra Di stri ct

l. Number of allotmen
of September 30, .|984: t mgnagement plans based on range analysis prepared as/L

ately
1984: t2
t3

2. Number of allotments upon which improved management was started during
the period 0ctober l, 1983 through September 30, 1984: O

3. Number of allotments upon which improved management was adequ
maintained during period of October l, '1983 through September 30,

4. Number of allotments on District as of September 30, l9B4:

Number of Allotments on District

Livestock
Ki nd

Number of Allotments
Total NF NG LUP

[attt e

[,0.r.,
I

lsneen
Goats

Comnon Use

0ther

/7 tz D

o
o

o
o
o

CI

e
o

o
o
o

0

I

o
t

o

o
o

o

o
o

Total ti t3
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l{ild and Free-Roaml Horses and Burros on pub

r0 er
p0 mana

esa ma s as of Sep tember 30, 1984, as

lhnagement Plan Status
Appro ved Date

Current Populailon V
ilurber of tuimals Anfmal I'lonths Actual Use

OUrer Other
Horse
Burro

I'lanagennnt Plan population Level Ll Ll
|lurber of Anlmal s Animal l,lontlrs Ac tual Use

0ther
Horse
Burro

I lc Lands Re rt
0

.fol I
nd
or{s:

Part I. Terrrtory Record. s'bmit the foilowrng lnformation for eachl{lld Horse and Auiro Terrltory.

Nam 4. A'r- D, s lr-,'J
Natlonal- Forest 4 po.L - .5',' f?r<,.r,..-i
Statg r4f r-.',^.".
Slze.(ln acres) by omershlp

Fs /4too
BLI'I

8LxFS

t

B[J'I Otier FSFS

BLI'lFS

bo

8Ll'l

Ll,Dl.not dupllcate anrmars or anrmar months. If animar grazed on FSand BLil prorate actual use estlmate.

!/ ^Populatlon rever as estabilshed in territory pran or based on bestestlmate from exlstlng lnformatlon.
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i

I
ir

!

;i

lt

il

i;

l'

I



Part II. Excess Anlmal Removal' Submlt th
lffi.tiied-by neglon for tjre currtnt flscal
i;ny viul r-oat iess $an 6 monuts at side
iorli or foal s nore tjrrn 5. npnUts as one'

e followlng information
year. Count mare or

as one. Count reaned

llorses ' Burrros

Totrl number caPturcd and
removed from teirltor{es (Thls
rlll be the sun of ltens lr,
lb, lc, and ld.

r. lfunber Excess llestrcYed
(l l 0lC, slck' lame
(2) UnadoPtable

b. thatis after rcnoval
(l ) llrturrl Causes
(2) Accldental

c. Anlmals transferred BLI'|. J!

d. Excess anlmals adoPted throu$l
FS or BLI'I Programs but remai n

rcsponslbllltY of FS. U
1l trrlude urose excess rn{rnals rhere follomrp lncluding adoption,r ilifidng, rna tltle rsslgments ls B[J{ rcsponsibillty.

2l Include only Utose rnfinals rcnoved from lhtional Forest System
= iinii-ina'piucessed by lS or Qu'l Adopt-a-Horse Program but

remaln reslonslbllltY of Ute F5'

I

0

o

()

o

o

Part III. Status of adoptees tlat rcrnain For^est Servlce
Responsl bll ltY.

Horses

l. llumber of adopted anlnrl s tiat
r.emaln responslblllty of FS.

2. llunber of tltles gnanted thls
flscal Yetr.

3. llnber of dea$s after rdoPtlon
$ls flscrl Yetr.

4. ltunber of rdopted anlmrls ellglble.for
grrnttng tltli' but no tltle lssued'

Eurr,os

o

0

0

o



RANGE ALLOTMENT MANAGEMENT STATUS REPORT

Heber Ranqer Station

Number of alLotment management pJ-ans based on range analysls preparedrs of September 30, 1.98 .. / 2

Number of allotments upon which improved manag.ement was adeguatelyral-ntalned durlng period of October 1 1988 through September 30, 198!:

l. Number of arlotments -upon whLch lmproved-management was,started durlng:he perJ-od October I , L988 through September 3O, 1999: 4
l

)

l. Number of aLlotments on Dlstrlct as of september 3o, rgglz I l

Number of AlLotments on District

Nurnber of Allotmen ts,ivestock
Kind TotaI NF LUPNG

Cattle
Horses

Sheep

Goats

Common Use

Other

I

l?- IL

Total l3 t3



RANGE IMPROVEMENT DATA
(Reference FSH 2209.12, Report FS-2200-8)
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RHNGE IMPROVEMENT DATA
{Reference FSH 2209.12, Report FS-2200-B)
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2 tD Q-h- A.

: -_ Al? rAllor-l-Nane (c205):lAllor-1 (c26tl
Allot-2 (c2621

I Inpr !Mal.nt
Owner Resp

ili (L.^ {

c2t50l c2t6
bo

Mainb
Potee
c2t7

Inpr
Insptd
c27g

Const
Type
c23L

Inpr
Slze
c232

lUnlts
In Place

c2L3
L.t

c267
Latl.tude

c268
DEO IIIIN SEC

Longltude
c268

DEO TIIIN SEC

Inpr
Eco Sys

c266

Inpr
FLIIP
Tle
c265

l'1r1'1r-'lr
1:IT RO BIII

Basln
No.

c278

Renarks-l C7A4t

fiinarks-2 C7O4z

Ioprovenent FC
Spectal Unlt 1
Kind Nulber
c275 c269

Ioprovenent FC
Spectal Unlt 2
Kind Nulben
c276 c270

l{aten
Rtght
c277

Target
Specles

c222

Iopr
Range
Type
c22L

Iopn rlnpr
Forn Date As-of-Date

^c272 c273
L/ lL/rei! 

-/ -/19-
3 ts == 3!43:=31!rrttaalrallattllta tt !r !ttrttr!t arr a lt tl!t r r !a-r:t,: r lrtr:rr!r,

#Ft Rept lUnlts Conpleted tTotal Value
Actlon

Range Frrnds C77Lz
Range Betteroent, W2z
Other Funds C777t
Publlc Other C773t
Conservatlon Pract{ca C774t
Peroit lrlodtftcarlon Dep C775t
Perolt Modlflcat'n Undep C776trCument FY Cost C7O3t

c705

-7oQ.oo
c701
12

c702
L,O

Fund Anount

7

Other Function C7781
ABCDEFO

0.q
.o---7-o

0.9.a

0
d
d
d
d

o
0
6
d
d
0
0
o

i
I

: KeV fleld FCCCDB I'Requlred : SysteE ted (See Handbook



nAIIGB ITTPROVNTTNTT DATA

rD (c4 )
#Region #Foresu #Dlstrict

c4 cq cl
e2. 91 0d

Signature

Proclained Unlt
!Kind #Number

c2 c3
L Q 0 z3

Date: / /z/19 o

Inprovenent
#Nunber ,rExt

c2o3 c2O4

__za_02

Improvenent Nane
Act- (25 Char's)
Lon C?OL

- AUP c"*f ".ut;ttrx n
lAllot-l (c261): -- 0!4
Allor-2 (c2621.

rAllot-l-Narne (C205) :

t Inpr
Type
c202

e ZtL

Inpr
Status

c212

!FY !Inpr
Const State
c214 c263

llmpr Nat For
County Bdy
c26tt c274

I Inpr
Owner
c2t5
8!

lMaLnt
Resp
c2L6
6t

Malnt
Potee
c2t7

Iopr
Insptd
c279

Inpr
Cond
c280

Const
Type
c23L

Inpr
Slze
c232

lUntts
In Place

c2L3
? .a

r/4 r/4 sE

__l_-l__l
Bagln

No.
c278

Tlf RO BH

Latltude
c268

DEO MIN SEC

Longltude
c268

DEO MIN SEC

Inpr
Eco Sys

c266

Inpr
FI,IIP
Tie
c265

ldater
Rlghi
c277

Target
Specles

c222

Inpr
Range
Type
c22l

Inpr rlopr
Foro Date As-of-Date

f17'i"u -rY?r-

Inprovenent FC
Spectal Unlt 1
Klnd Nulber
c275 c269

Iuproveoent FC
Spectal Unlt 2
Ktnd Nuoben
c276 c27O

Ertr=taa tttt:l arrt:ia rtllttal!lltl I Irrrrrtlt artr all ll ttrl r:ltrtl a I ll rlltatllt

fFt Rept lUnlts Coopleted
c702

L,O

lTotal Value
, rC7O5

{ i Q 4 . q e
Actlon c701Ilo

Rarrge Funds Clftt
Rarrge Betternent C7'l2z
Other ftmdg C777 t
Publlc Other 97732
Conservatlon Practlce CI74 t
Pernlt Modlftcatlon Dep C7752
Pernlt Modlftcat'n Undep. Clf6zr0urent FY Cost C7O3z

F\rnd Aoount
.oo

:_Lnaa,0q.oo
00
do
od
6d
q0__zQoa.

Other l\rnctlon C778t
ABCDEFO

Renarks-l C704:

Frrnarks-2 C7O4t

s Key fleld for FCCC DB I o Requlred ' Systeq Geqerated (See Handbook)



RANGB I}IPROVE}IENT DATA
Rev. l.OO

Signature

Iopr
Cond
c280

J2/ L9Date:

Inprovenent,ID (c4) Proclalned Unlt
#Region #Foresc ,rDistrict !Kind #Nuober

c4 c4 C1 c2 c3

t-t at /5 J 0s28
#Nunber

c2o3
e7

#Ext
c204

Z:I

= = : = = = - E =il;ffi;;=;;;-' = = = = 

; il;;= 
= = 

;;;;= 
= =;;;= = = 

;;;;;= 
= ;il;;= 

=;;;=;;;=

Act- (25 Char's) Type Status Const State County Bdy
lon CirOL c2o2 c2L2 C2l4 C263. C264 C274

_w z3Z 90 rtt -9/]
: - - A LO rAuor-l-Narne (c2057, &lbba!A11ot-1 (c251)

Allot-2 (c2621

I Inpr
Orvner
c215
o_l

!Malnt
Resp
c2t6
lnl

t'lalnt
PEtee
c217

fnpr
Insptd
c279

ConsE
Type
c23L

Inpr
Slze
c232

lUnits
In Place

c2L3

- -L.a
Latltude

c268
DEO iIIN SEC

Longitude
c268

DEO MIN SEC

Inpr
Eco Sys

c266

Inpr
FLI'IP
Tie
c265

r/4 r/4 sE Tld

__t__t__l_
RO Bu

Basin
No,

c278

l{aten
Rlght
c277

Target
Specles

c222

Inpr
Range
Type
c22L

Inpr
ForD Date

c272
1t ntryg!
.rr :!3r astttt t. 

;;";:;;.Actlon c?Pl
Iv

c705
looad.qq1-.8

Frrnd Auount

--l0au-9.9._ _1A Aa.g.9.
___.99

.00---.d6

rlnpr
As-of-Date

c273
_/ _/r9_

Iuprovenenb FC
Spectal Unlt I
Ktnd Nunbercz75 c269

Ioproveoent FC
Spectsl Untt 2
Ktnd Nunber
e276 c270

!:at!!ltatlllrttrlltllll!aatlltllttt!tall!llJ=ttlt

lUnlts Coopleted
c702

lTotal Value

Barrge Funds C77Lz
Range Bettertent CTT2z
Other Funds C7772
Publlc Other gl73t
Conservatlon PractLce C774 t
Perolt ttlodtflcatlon Dep C775t
Perolt llodl.flcat'n Undep C776t
fCument FY Cost C7O3z

Other Arnctl.on C7782
ABCDEFO

- -Z t-tQ Q.

qq
00
q0

Renarks-l C7O\z

hnarks-2 C704:

= Key fteld for FCCC DB I ' Requlred ' Syster Gqnerat (See Handbook



RANcB rrinovrxnrr oare
Rev oo

Slgnature

Proclalned Unlt
!Kind #Nunber
c2 c3
I ,::62'8'

Date: L92D

Inprovenent
#Nunber #Ext

c2o3 C2O4

C I a," J,.r-,, ,i o s

rD (c4)
#Reglon #ForesE #Dlstrict

c4 cq cl
Q3- AJ 9i

=3::= = = == ==:===:= == ===: = =

Inprovenent NaEe
- (2! Char's )

c201
A u{h u 1

= 

; ;;;;= 
= = 

;;;;= 
= = 

;;;= 
= = 

; ;;;= 
= 

; ;;;;= 
=;;;=;;;=

Type Status Const State County BdY
c2o2 c272 c2t4 c26f c264 C27\

7L4 20 A:l 2't3
tAllor-l (C26t)r -- 228. rAllot-l-Nape (C205):
Allor-2 lc262l: _ _

=====

Act
lon

I Inpr
Owner
c2t5

-!

I Maint
Resp
c2L6
6e.

Malnt
Potee
c2r7

Inpr
Insptd
c279

RO Bu

Const
Type
c23L

Iupr
Slze
c232

Inpr
Cond
c280

lUnlts
In Place

c2t3
! ao-.s

'_'!f_'lr
SE

.,.. 'Se-Tw-Rg-Bn..
c267

Latltude
c268

DEO I.IIN SEC

Longltude
c268

DEO MIII SEC

Inpr
Eco Sys

c266

Inpr
FLIIP
Tle
c265

TIT

BagLn
No.

c278

Hater
Rlght
c277

Target
Specles

c222

Inpr
Range
Type
c22L

Inpr
Fono Date

c272
a1p 1tt j)

rlupr
As-of-Date

c273
_/ _/19_

Inprovenent FC
Spectal Untt 1

Ktnd Nuober
c275 c269

Ioprovenent FC
Speclal UntE 2
Ktnd Nuobercz76 c270

! r:a :!!rat :.tStrttrrtatr!tt llt!atatl tr rtlillr t!ttl lllltltttltrtt!l artrarattaal

#FY Rept lUnLts Coupleted lTotal Valua
c705
808.q9Actlon C7O1 C7O2

0! '- --{.s,8.!'
a.J

F\nd Anount
Range Funds C77tz
Range Betteroent CTf2z
Other Funds C777t
Publlc Other 9773t
Consertratl.on PractLce C774 z

Pernit ttlodtflcat,lon Dep C775t
Pernlt lrlodlflcat'n Undep C776t
rCurrent FY Cost C7O3t

.oo
: : X 3aL.AA.00

Othar F\nctl.on C778t
ABCDEFO

00
6d
do
d6
q0

Reoarks-l C704:

lanarks-2 C704:

= KeV fleld for FCCC DB I ' Requlred ' Systen Genepated (See Handbook



Wild and Free-Roaming Horses and Burros on Public Lands Re rt (Report
FS - 2200- E FY 1990 Report management of'nild Horse and Burro Te rritories and
animals as of September 30, 1990, as follows:

I. Territory

Name -
National Forest -

State -
Acres -

FS - 14000
BLM.O
Other - 0

Management Plan Status
Approved Date -
No Plan -

Current Population 1-/

Anirnals
FS BLM

Horse
Burro

Management Plan Level l/ 7 /

Aninals
FS BLM

Horse
Burro

II. Excess Aninals

1 Nunber captured and
removed from Eerritories. 5/

a. Nunber Destroyed
(1) 01d, sick, lame
(2) Unadoptable

Deaths
Natural Causes
Accidental

Animals transferred to
u^' 9/

Excess animals adopted
through FS program.

Heber District
Apache - S itgreaves
Arizona

sAM

FS

(Actual Use)
BLM

5 60

AM

FS

s (Actual Use)
BLM

FS 2/
Horses Burros

FS/BIN 3/
Horses Burros

0
0

0
0

b.
(1)
(2)

c

d

0

0



2

3

4

-L-

Number of adoptees
that remain responsibility
of FS.

Number of titles granted
of those animals under FS

care and rnaintenanee agreemenc

Horses
Burros

Number of deaths after
adoption of those anirnals
under FS care and maintenance
agreements.

Horses
Burros

Adopted aninals fron prior
years remaining under care
and rnaintenance agreemenc
that are eligible for granting
Litle, but no title issued

Horses
Burros

General Information

Number of territories discontinued by nane. !/ 0

Number of territory boundary adjusted by name. 4/ 0

General Rules

1
one

2. Weaned foals or foals more than 6 months count as one.

Do not duplicate animals or AM's. If animal grazed on both' prorate
by actual use estimate.

Include only those animals rernoved from National Forest lands and
processed by FS.

Include those animals removed from National Forest lands and
processed through BLM Adopt-a-Horse Program but remain responsiblity
of Forest Service.

0

a
b

a
b

0
0

5

0
0

0
0

a
b

Count mare or jenny with foal less than 5 months at side as

l/

?/

1/



-3-

t/ Report only those that have been approved through Forest Land

Management Planning Process,

2/ Linesla+Lc+Ld:I

9./ Include those excess animals where followup including adoption,
monitoring and title assignment is BLM responsibility'

As established in territory plan or based on best estimation from
existing information.

Z/



WILD HORSE AND BT'RRO IVIANAGEMENT . MASTER IJIST

(..-i*- d- / u

lrhxl_r/12/e3

!Reg
03

! For
01

I Dist
05

Proclaimed unit
! Kind

L

!Admin.
Respons.

FS

#Territory
No.

00005

No. Removed

-J

1Q.t4

!Territ,ory Name
HEBER

lNo. of Animals
5

Lt..
0

NFS Acres BLIVI Acres Other Acres
lsrauel 04 ! 14000 0 0

state2 00 0 0

lDoes this territory have an approved plan? N Herd Objective

Is the plan in compliance with the forest plan? N

!Has this territory been monitsored this fiscal. year? Y

' /w 9 / i u 
"'';t' 

t't/Lt't "

y''6ili1'a 1 ' 
r':

ji

0



RESOURCE DATA

Procl.ained Untt
lKind lNunber

Improvenent
#Nunber #E:(t

Date I/2L/93

Improvement Nane
(25 Char)lReg

03

tFor

:1

Inpr
Status

!Dtst

05

IFY
Const

1 0028 0059o0 RED KNOLL CHAINING

!Inpr
Type

! Impr
State

!Inpr
County

Nat For
Bdv

I Inpr
0wner

Malnt
Pntee

1 22

lMaint
Resp

Al1ot-2:

(30 Char)

Inpr
Insptd

Inpr
As-of-Date

:11
92 04 oL7

Inpr
Cond

Const
Type

Inpr
Size

!Unlts
In PLace

Target
Species

tAllot-l: 00016

*ALLot-l Nane:
HEBER2000.o

. . . .Se-Tv-Rg-Bn.
L/4 L/4 sE Tr{ Rc Brrl

Water
Rtght

Latitude
DEG UIN SEC

Range
Type

Longitude
DEG MIN SEC User

Inpr
Forn Date

Inpr
Eco Sys

Basln
No.

Improvenent FC
Special Unit 1
Kind Nunber

Inprovenent FC
Special Unit 2
Kind Nunber

IFY
Rept

/ /19 Lo/28/1992

!Total
Value

Range Funds:
Range Betternent:
Other Ffrnds:
Public Other:
Conservation Practice :
Pernit Modlfication Dep:
Pernit Modificat' n Undep :rCurrent FY Cost:

Remarks-l:

Renarks-2:
! - Required Field

Inpr
FLMP
Tie

Fund Anount

30000
30000

!Units
Conpleted

00
00
00
00
00
00
00
oo

350.0 30000.00

0ther FunctLon:
ABCDEFG

# - KEY Field * - Systen Generated Field



! Reg -lFor lDist

03 0r- 05

Proclaimed Unit
!Kind !Number

1 002 I

Improvement,
#Ntunber *Ext

005901

IMPROVEMEMI RESOURCE DATA MASTER IJIST
Rev. 2.00 Dare L/]-2/93

fmprovement Nane
(25 Char)

Arr^i*L0-*/,
! Impr
Type

911

Impr
Cond

r/4 L/4

Impr
Status

!FY
Const,

92

! Impr
State

! Impr
County

oL7

Nat For
Bdy

! Impr
Owner

!Maint,
Resp

Maint
Pmtee

Impr
Insptd

Impr
As-of-Date

Const
Type

Impr
Size

04

!Units
In Place

350 .0

22

!.A,1lot,-1: 00017 Allot-2

*A11ot-1 Name: (30 Char)
BUCKSKIN

L

. Se-Ti,r-Rg-Bm
SE TW RG BM

Latitude
DEG MTN SEC

Range
rype

Longitude
DEG MIN SEC User

Impr
Form Date

Wat,er
Right

Irnpr
Eco Sys

Basin
No.

Improvement FC
ipecial Unit i.
(ind Number

Target
Species

Improvement, FC

Special Unit, 2

Kind Number

/ /tg r0/28/L992

!TotaI
VaIue

r.0121- 00

Impr
FI,I.{P

Tie

Fund Amount
r.0121_ .00

.00

.00

.00

.00
"00
.00

101.21.00

!UniEs
Completed

./
350 .0

!Fy
Rept

92

tange Funds:
lange Bett.erment:
)ther Funds:

'ub1ic Other:
lonservat,ion Practice :
,ermit Modification Dep :

'e-rnits Modif icat,, n Undep:
rent FY Cost:

.emarks - 1

Other Function:
ABCDEFG

emarks - 2



TMPROVEMEMT RESOURCE DATA MASTER IJIST
Rev. 2.00 Dare r/L2/93

Improvement Name
(25 Char)! Reg '-1Tor !Dist

03 01 05

Proclaimed Unit
!Kind !Nurnber

1 002 I

Improvement
#Number #Ext

0059 02

! Impr
Tlpe

9 r-L

Impr
Status

I Erlf

Const

92

! Tmpr
State

! Impr
County

oL7

Nat For
Bdv

! Impr
Owner

!Maint
Resp

Maint
Pmtee

RG BM

Latitude
DEG MTN SEC

Range
T]rye

Longitude
DEG MIN SEC User

fmpr
Form Date

Impr
Insptd

Impr
As - of -Dat,e

t-

Impr
Cond

Impr
Size

Const
Type

o4

!Unit,s
In Place

700 .0 .0

22

lAllot,-1' 
:::il 

A1lor-2:

*AIIot-1 Nane: (30 Char)
BUCKSKIN

. . . .Se-Tw-Rg-Bm.
r/4 L/4 SE TW

Basin
No.

Irnprovement FC

Special Unit L

Kind Number

Target
Species

Wat,er
Right

Impr
Eco Sys

Improvement FC

Special Unit 2

Kind Number

Impr
FLMP

Tie

Fund Anount
.00
_00

10000 .00
.00
.00
.00
.00

10000.00

!Unitg
Completed

!FY
Rept,

92

/ /te !0/28/t9e2

!Tot,al
Value

1_0000 .001.0

Other Functionlange Funds:
lange Betterment:
)ther Fundg:
?ublic Other:
lonservation Practice :
)ermiE Modificarion Dep:
)r-1rit Modif icac,n undep:
, rent, FY Cost:

temarks - I :

lemarks - 2 :

ABCDEFG



0PT10N 3 - Add/Edit WILD HB Records

Select this optl,on to add new or edit existing records in the WILD HB

database. Data entry is done using 1 FES screen. Following is an exanple of
the screen.

WILD HORSE AND BURRO MANACEMENT

Screen 1 of 1

(t - Required Field # - KEY Field)

Proclained Unit
! Kind

I

:]::

if'ferri ton$
.1 No -{

'", O.5
o/L oi :
No. Removed

n

! Admin.
\i
\s

\

\
s

lt
$
q

Dist
5

!Reg
3

! For
J

Respgns

#h
!Ter Name

NFS Acres
4 ; /{ooo

!No. of Aninals
-J

BLM Acres Other Acres

+

lSlate 1

St,ate 2

!Does this territory have an approved plan? A Herd Obiective

Is the plan in conpliance with the forest plan? /
lHas this territory been nonitored this fiscal year? y

Following are specific data entry instructions for each fidld in the WILD HORSE

and BURRO MANAGEMENT screen. The key field for the database (WILD_HB) is the
territory nrrmber. The nunber and let,ter in parentheses afLer each f ield name
indicates the size of the field and whether it is numeric or alphanumeric. For
example 'Reg (2n)' indicaEes that field Reg will accept 2 numeric characters.
You will not need to enter leading zeros in any flield. They will aucomatir:ally'
be added where required

Screen 1 of 1

Reg (2n) - Enter region nunber for the reporting region.

For (2n) - Enter forest nunber for the reporting forest.

Dist (2n) - Enter district number for the reporting district. If the
territory boundary overlaps adninistrative boundaries the reporEing district
will be the district Ehat has been assigned the territ,ony reporting
responsibilities

Proclained Unit Kind (1n) - Enter one of the follotring codes:

Code Abbreviation Nane Description

L

2

3

NF

NGL

LUP

National Forest Proclaimed Nat,ional
Forest

National Crasslands Acquired NFS Lands
Land Utiliza'tion Acquired NFS

Projects Lands



RANGE TUPROVEI{ENT DATA

Rev.1.03

rD (c4)
#Region #Forest #District

c4 c4 cl
L7- a.L 05

S ignacure

Proclaioed Unit
!Klnd *Nunber

c2 C3

J 00-z E

DaEe: , , /4/L

Inprovenenc.
*Number #Ext

c203 C204

- - sfr-'E
t't',r't,t'.) 

" 
n' 'J

Accr
ion

Inprovenent Nane
(25 Char's)

1

! Inpr
TyPe
c202

i!J

Inpr
Stacus

C2L2

!FY !Inpr
Const Stace
c2L4 C263.i? !4.

! Inpr
Councy

c264
QL7

NaC For
Bdy

c274

txi*?
! Allot- 1 (c261.): - - 0 I l" *A11oc'1-Name (c205)

Alloc-2 (c262):

! Inpr
Osner
c215
0. I

! Malnt
Resp
czL6
zz

Haint
Pntee
c2L7

Inpr
lnspcd

c279

Inpr
Cond
c280

Const
T)rye
c23l

Iupr
S tze
c232

! Unlts
In Place

c2L3

--?000..0.
. . Se-Tw-Rg-Bn

c267
SE TI^l RG BM

Latitude
c268

DEC HIN SEC

Longitude
c268

DEG I{IN SEC

Inpr
Eco Sys

c266

Inpr
FLMP
Tle
c265

'_'1f-'l
Basin
No.

c278

Water
Righc
c277

Target
Species

c?22

Inpr
Range
T)Pe
c22L

Inpr
Form Date

c272
_/_/Le_

*Inpr
As -of-Date

c273
_/_/Le-

Inprovenenc FC

Special Unic 1

Ktnd Nunber
c275 C269

Inprovement FG

Special Unis 2

Klnd Ntrmber
c276 C270

Action

Range Funds C77L:
Range Becterrnenc C772 :

OEher Funds C777:
Public Other C773:
consentetion PractLce C77 4 :

Perult Modlflcacion DeP C775:
Pernic Modificac'n UndeP C776:
*Currenc Fa Cosc C703:

#FY. Repc lUnits CooPIeted
c702
3t o.s

Fund Anount

!Tocal Value
c705

--e!.aa 4.99c701
1Z

00 Other Function C778:
ABCDEFG00

60
o6
06',
66
d6
qq

Remarks -L C704

Remarks'2 C704

-3pQae.

* - Kev field for FCCCDB l-Requ ired *-SyscenGeneraced (See Handbook



R.A,NGE IHPROVEI{EM DATA

Rev. 1.03

S ignacure

Proclained Unic
!Ktnit #Nusbdr

c2' CJ

J a.043

DaEe: . o /z/ /L9 ?z

Improvemenc
*Nr.rnb& *Ext

c2of c2o4

- - €'t-t !
S'rir j

4-1,'

rD (c4)
n*.El"n *ro;;st *Dtstri*e

a3 at !.{
Inprovenent Nane

Act i (25 Char's)
i I c201

!AIIdB:1 (C25tI':
Alloc-2 (c262):

,,',.,.,.A,.A7 *Allot'1'Nane (c2d3) :
- -.*!,q-

lr"Li^

!sl

$,H'
g,'L

,t rry.F
Tru[
ezar

9iJ

Inpr
Status I,

c2L2
tils
c263

! Iuft
CounEv

cilgi,'

Nat For
Bdy

c274

a{
Bn

T. JZ

!'ICIpls
orthdt
c21r'
e/

lHalr&

:EA$

Maint
Pmtee
c2L7

Inpr
lnspcd

c279

Inpr
Cond
c280

Const
Ty?e
c23].

Inpr
S lze
c232
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HOT|cr
OF INTENT TO II,{POUND UNAUTHORIZED LIVESTOCK

(Ref: FSII 5330)

Notice is hereby given that pursuant to Regulation of the Secretary of Agriculru re, )6 C.F.R. 262.2, all
unauthorized livestock found upon National Forest Systen lands or other lands under Forest Service control
within the following area:

TOPOGRAPHIC UNIT, LE6AL gUBOIVISION OR ALLOTMENT

BIJCKSKIN AND CE}ITRY ALLOTMENTS

N.TIONAL FOREST OR GRASSLAND

S I TGP.NAVES NATIONAL FOREST

RANGER OISTRICT

HEBER

STATE

ARIZONA

Ma,' Le impounded by the United States Forest Service on o, "9t., 
September 4 , 19 84, if the

san:e be not previously remo'red permanently from rhe'above described lands.

i\ny unbranded livestock, or any livestock bearing brands of previously unauthorized livestock which are
foind to be making continuing or subsequent uoauthorized use wirhin rwelve monrhs afrer publicarion of this
norice may be impounded without further notice.

After the impoundment, owners of unauthorized livestock may regaiii possession thereof only by first showing
.'i;.-i of ownership and reimbursing the United States in F:ll for the expense incurred in impounding, feeding,
and csre of such livestock, or if impoundment costs erceed fair marker value, by a payment equal to the
fair market value of the impounded livestock. All impounded animals nor redeemed within 5 days after
oot :e :f sale of impounded livestock has been published in a local newspaper, posted in the coirnry courc
house rnJ in one or more local post offices, will be offered for sale at public aucrion.

Livr:53q6k noc sold at public sale may be sold at privare sale or condemned and destroyed, or orherwise
disposed of as provided by Regulation 36 C.F.R. 26?,2{o.

Ap;:roxi:.itely 60 head of rni:<ed ho.rses, unbrsnded, lncluding a mixture of bays, blacks,
duns, sorrels, greys, browns, one whiEe stallion and irrcluding horses, mares and co1ts.

Slr sEO rl
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9. Pe ttee plan; status use c eded w/ ates incl ingr impro nts )
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Is season satisfactory?

l.lildlife conditions

Use reverse for additional notes or
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" l' rr 'i.;t' Onltcd StEtrE . 'r'.'r onart EgDpr

4 p:poft,mdt of 1' Servloc nalExtr
lgrlcultunc Dlstnlot

P,O. Bd 168'bvorsaird, I tZ
85933

6rlnr for thc .Ied.ad SorrtaF Peoplc_ 
_

lcptt to: 2230

Detc: lbrch 18, 1988

llr. Doy f,eldhead
HC 66, Bor 6l
Holbrool, 

^Z 
86025

Dear Doy:

Her"ers ay record of tbs neetlng bctreen lrou, De, Bruoe Hor"tensen
of uy offlce, Pat [aqraban of tbe Supcrtrlsorts 0ffl.ce, Jln llebb,
Duane Patterson and Joe Getzrller, held trn ny offlce on Fcbruary
first.
Tbe prtnar? concem you and Duene erpresaed, is that partles
lntereetEd ln aoquffng your Forest grazlng perult have been
reLuctant to do go because of lnfornation glven then by me and loy
offlce, Iour baslo lntenest ls ubat ls the botton llne as far as
your pemit ts conaeroed.

Tbere is also a concem that certaln aotlons on our partl i.e.1
renoval of unautborlzad horseg and treatnent of Plnyoa-Junlper,
have not taken place, or at least noi progresslng at a rapld
enough rato, and as a result, you are not sure rhere your pernlt
stands as a transferable agset. lfe also dlsauaged tbe lnoreases
ln elk nunbefg rre bave erperlenced over tbe past several years.

As lre dLscussed, be aosured I understand your position, and I hope
the ansners re gave (and llsted 1n the renalnder of thls letten)
are stralghtfomar{ and honest.

The flgure of a 25I reductlon glven you about a y€ar ago wag
predlcated ou the r.enoval of the unauthorlzed horses, the
treatuent of about 6000 aares of Plnyon-Juniper on the allotnents,
and the added flexlblllty of keeping the 4 allotnents together.
Obvlously, es )rou polnted out, this hasntt happened overnlght. lle
havs bullt 5 corrals. Pat ls cbecking on fundlng posslbilltles
for starttn8 tbe borse capturlng tbls oonlng sprlng.



I t:( :' . , : 
j;t

jl
il. 1

:, "..wiii'\t,|:..,

.ji io

lg fan aa tbc P-J trsatnentc about 100 aores preocntly
undcr oontraot for fuelrood, 2000 aoreg
ldcnttfled for tr.eatnont. .The rapldlty treatnent of these
aono! rlll-depend on some varlabl.er re bave lLttle lnfluence
ovcr, suob ag ftndfng levels and perfor.uanoe. We are

SincereLy

sC111, oonfldent ye oould treat addltlonal aroab to conc up to tbe
6000 acres orlglnatly dlscusaed, but tbei effectivcness of these
treatnents 1n arlevlatlng the grazlng priruren rlll be sone clroc ln
tbe future. i,

The bobton llne lc thls: lf I ners to turn llvestoak out tbls
sprfng, as tbe sltuatlon erlstg on the gi'ound today, a reasonable
nunber rould be 40! ferrer than presentlyipennttted, or 6A8 head.ls lnprovenentl oaDe oa llne and produotlve, thts aould be
lnoreased up to ?85 lread, or 257 less than presently pernltted.

i
in ordcr io lnpienent tbi.o, I noutd be r{ttrn8 to reoounond the
Forect issue a pornlt for ?85 head, ylth;l5? head held ln non-uaa
for r.esourncs protoctlon, nesulting ln anl;aotual grazlng season for
628 head. sucb a pernlt would provlde fcir oonvertlng itre t5? treao
ln non-use atatue to a use status as range ltrprov€uenbs becane
effeetlvs. 

I

I

as He also talked aboul, I would be wllL{ng to convert the presont
codcalf operatlon to a yoarllng operatlon at a 1.43:1 ratio,
provldlng tbe work neo€ssary (1.e.1 fenca nalntenanoe and rldlns)
to nake euch a converslon vlable nas fordbconlng. This would
translate to a perrnlt for 1123 head of yriarlLngs wlt,h an actual
grazlng of 898 bead and 225 bead beld ln;rou-u$€ to be reinstated
ln the future as descrlbed abovo. 

,i

f hope tbls glves you'the lnforuatlon you need to deal slth the
sltuation. If you have any questlons, please let ne know.

,k*+
STBVE EGBLIIIE
Dlstrlot Hanger

cc I S.0.

l

I

t



i{

"hiteff States
Depantnent, of
,lgriculbure

Forest
Service

ilpache-
Sitgreaves
;'lF's

\
I

P.O. tsox 640
SpringerviJ.le, AZ 8593S

Reply To: ?230

Date: June 14, 19BB

ISBTULU@IFICATIOI{ I!O. 1

Doy & Leone Reidhead
ilC 66 Box 64
lloibrook, AZ 86025

Dear Doy & Leone:

Based on recent deLerminations of forage deficiencies on the Buckskin,
Gent,ry, i"{ebe:'-l,iud Tank Aliotnenfs, and further based on the discussj.on
helci ab Fleber on FebruarV 1, 19BB (see errcIosed lel"ter and Decision
i\loL:"ce); your^ Lerm grazing permif :.s amended as follows;

Buckskin, Gentry & Heber-Mud Tank All"obnents

628 Cattie Term 05/01 ro 10/31;i157 Cat,tle Term (non-use) A5/01 to 10/31.

ilThe norr-use is for range protecLion; any eapacity restored by virbue of
juniper Nreated or horses removed uill be considered for grazing afler
considering wildlife needs. The non-use is for 5 years. i.Ie r.rill revier,r
the progress of the allofunenb prior to May 1, 1993.

Sincerely,

1^I.

t Supervisor

Enclosure

ce: lleber R.D.

PHanrahan:roh
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DECrSr0l: l:0TIcE

BItgKStrIlt, GEHTRY for thd I{BBEni.lUD-TAllKS ALLOT}fEIIT
i:l'D

FIIDTIIG OF I'JO SIGIIFICAI.IT I}IPACT

U.S. Departnent of Agriculture--Forest Service

hn Envj.'ronnentai Anaj-ysis r;as done fc:' the jlucksl(in Gentry and
liebe:'-t!u<i-Tarrk Allotnen'ts. Thj.s ana.;.yrls began in 1983 for
Heber-l;uci-Tanl< ancl iras extended tc' inciude Buckskin and Centr.y since
19i15. The overail result :'ndicaLes a. neede<i reduction j.n the
pe:'lriLiees peluitlecl nunbe;'s. Thj-e has beeri brought ai:ont -l-ai,6e-y
because of the encr,oachn:ent or' ilie P.:.nyon-Jun:.per r:,oodiand, of ui:i:;-cl:
9l0ii cf the alea i-e in 40ii.:-ciense canopy ccvel.. Cclrpled r,'it!r t.i:e
above, e,1.!r nunbei's a:'.e inc:"easing and apprc:<:inai:eJ-y 200 tr"espass. hoi.les
ai,e :.unntng on Lhe a1-l.otr.ients. The hoi'ses are currenily being trapped.

The:'e ha; been a decldeci ciian;e irr r.an,-,e cond:it:.on and ti.eltci . A.Ll ci
'rhe r"aii1,e irend trat:sects j-nci:.cate a dcl.rnr.ra:'d irend uith tl:e e:icelr'i;--ct:
of i:,hree on the Buei:irii:;-n a.i.i.ai.i;:ent tdrici: -:.rrdlcate si-.ati"c or no chi.ir;i;e
-:-n tl'end.

For t.;lcr'e reasons and based cn i;ire I'ian5ei"s ;'econnlendation daled ila:'ch.
1c1ihr 19BA 1alir i'educj-n;; tite plesenf; pr:i'rrr:is t;hlci: Loba-]. 1047 ircad ic
70I, uj.th 157 head heiti rn ircn-'ure siairig fo::, i'esc)ul'ce pi'olcct--,on,
r.e:ulting :n an actuai graz:.ng seascn fc::' 528 fi'oti' 5/1 - 10/31.
ileri;or,a'r;:i-on of tlre 157 hea.d r;:-.i be consj-dei"ed ae :a:ige'inlpi'o\renlentr,
becor.':e effectlve.

Cjoricei-nlng i,he Pinyon-Junlper' etlcroachllent, i:-t r.rould be desirabl"e to
have a nuch hrgher pe:"centage :n openi-ngs boi;h fot' 6raz:lng and
i"'rlcl:ie. The Forer;t fierv:ce u.i.i continue creatrn6J openrni;s 'chr,ou5l:
fuei:.lcr:d:-n5;, rilid-::ife and ;range prcjecls. !.ie have recenily con:pleiecl
li00 acres and irave an add,rt:.onal 2000 a.cr-es i<lent:-f:-ed foi' t:"eatr:er,;.

T!:e pei'ni.btee r.rar advj.r:ed cf ihe pend:.r.rg t'educticns on l'larch 18, 19t60.
Iie riae al.so a.dvised tl:a'; r:e i,'otiLd riial.ie ariy rion-use e.1i.oti;rentc arra:.-rab.'-r:
on a pi"lori'ui'basis, to c'fi::ei il:e *npaci c,f'the i'educij-ons, at l.ea:l:
fo:' ihe fi:'st fc-vi yea.rs. Ti:c :=eciuctiorr of 262 heacl aud non-ure fal' 1f?
i:eud r.ii-l-,.'Lake place !fi da:r-s iol.i.ctij::5 I'ecei.pt cf iir:-s' noLice.

(o- l4-ga
li: tlx,
I, .ViL i:cD0l10 Su !]ar.*

@ Fq-Arl1 -OAta-Art
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Itnited States
IlepiRrtnent of
Agrlculture

Garinn for the Land aDd Sentins PeoPIe

f,eply to:

Date:

2230

March 18' 1988

llr. Doy Retdhead
Uc 66, Bor 64
Holbrook, Az 86025

Dear Doy:

Herers ny record of bbe neetlng between your !Ie, Bruce Hortensen
of ny ofilce, Pat Hanrahan of the Supervlsorts Qfficor Jln lfebb'
Duane Pabterson and Joe Gebzwiler, held ln ny offlce on Februa:'y
first.
The prluary concern you and Duaae expreaoed, 1s that parties
interested in aoquliing your Forest grazlng pepult have been

reluctani to do so because of lnforgation given theu by ne and ny
offlce. Your baslo laberest ls ubat ls the botton line as far as
your porolt is concern'ed

Tbere is also a coneeln lhat certaln actLons on our parts i.€.1
renoval of unauthorized horses and treabnenb of Plnyon-Junlpert
have not taken place, or at least not pnogresslng at a rapld
enough rate, and as a .resu].t, you are nob gure ubere your pemalt

stands As a transferable asset. He also discueged the tnoroaseg
ln elk nunbere ye bavo experl'enced over tbe pasi several yeare'

As se dlscusaod, be assured I undersband your positJ-ont and I hope

the ansrers $e gave (and tlsted ln the renalnder of this letter)
are stralghtforward and honegt.

The flgure of a 25$ reductlon gi.ven you about a year a8o ltas

predicaled oir the resroveL of the unauthoflzed horses' the
ireatuent of about 6000 acres of Pinyon-Juniper on the allotnents,
and the added flexiblllty of keeping the 4 allotnents together'
obvlousLy, as you polnted out, this hasn'tt happened overnlght. lle

have bullf 5 corrals. Pat, ls cbecking on fundtng posslbi'lltles
for starBlng the horse capturlng thls co!01n9 oprlng'

-li
,.;1.'.,.r,,.;i.,.,.,.r,.'^,:'*,,;,.r.-. j. . ..... .:l;,:.,.-.-..,-.,.. ... .:...*\':tlhr.,'il. :;. 'rj:i[iJ-l

-iL
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As far as tbe P-J treattronts go, re bavei about 400 acrea presenbLy
under contract for firelwood, ulth about another 2000 acres
ldentlfled for treatneni. The rapldlty ilf treatrent of these

.8oros wlll depead on sotre varlables cblob we bave llttle lnfluence' overr auch ag fundlng Jevel.s and contraapor pcnforEa[cs. tfe are
st1u. oonfldent ve oould treat addltlona| area! to coue up to tbe

.,6000 acras orlglnally dlscusaed, but thei cffeotlvencss of these
,,'.treatrents 1n atlevlicrng the grazlng prilureu rilt be eone tlne ln
tbe future. 

:

Tbe botton llne 1g thlg: lf I rere to turn llvestock out tbls. sprlng, ae tbe sltuallon erlste on the giound today, a reasonable
aunber yould be 40t ferer than presently'pernltted, or 628 bead.ls lnproveuents case oa tine and produotlve, thts could be
lncreaged up fo 785 head, or 251" less then presentl.y peroltted.

i

In ordor to lnplenent thls, I nould Ue rlfffag to reoounend the
For'egt lssue a perrl.t for ?85 head, ulth;l5? head held 1n non-uae
fgl resounss protectlon, resultrng ln an,aotuat grazlng season for
628 head. such a pernlt uould provlde fqr oonvertlng the 15? beadln non-trse etatus to a use sBatug as ranqe lnprovenents becarae
effectlve. 

I

aa r€ arso talked about, r vould be wllrJing to convert, the prosent
;r,oorloalf operatlon to a yearllng operatl<in at a 1.l3ll ratto,
,,provldlng tbe nork necessary (i.e., f,enc$ aalntenanoe and rldlng)

. to nake guob a converslon vlab1e ras forfhconing. Thls nould
tranglate to a perrnlt for 1123 head of y$arllngs rrlth an actual.

':gpazlng of 898 bead and 225 head held lninon-use to be retnstated
ln the future as deecrlbed above. ':

,I

' 1 ,: if hopc tbls glves you the lnforaatlon yoir need to deal tr1th the
sltuatlon. ff you have any questlonsl please Let ne know.

, Slncorely,

*k* &
STE1IE EGELI}TE

i
I

I

:

I

Dlstrlct Ranger

oo s S.O.

., 1 1_.
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AGREEMENT

MAY 10, L989

This agreement authorLzes Steven Bragg to capture horses roaming at
large on the Gentry and Buckskin Allotments, and transfer them to the

Sun Valtey Auction after May 12, 1989. For these services.steven Bragg

will be paid $1OO.OO per horse captured, plus relmbursement of feed and

water at $2.OO per head per day while horses are heLd, pending disposal
by the U. S. Forest Service. For services received, Steven Bragg wLll
be paid from, either receipts from horses sold, or from the Forest

Service account when receJ.pts are not sufficient to cover expenses.

The Forest Servl-ce will arrange for sale of horses Ln lots of 10 or
more. DurLng trappJ.ng perJ-ods which wLll be prescheduted by Bruce

Mortensen on the Heber DJ.strict, traps wilr be checked dally.

even Bragg Forest SupervLsor

(/r/ (
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United States
Department of
Agriculture

i
1

Forest
Serv i ce

Heber Ranger
District

o* 
tl-..",.; ii.r;{}p-f,
P.0. Box 968
0vergaard AZ 85933
(0oz) 535-4481

Reply to:
Date :

2720
August 24, 1992

frR\+/

Stephen D. Bragg
Rancho Milagro, Inc.
37235 Painted Pony Road
Temecula, CA 92592

Dear Mr. Bragg;

We would be happy to meet with you to discuss your concerns relating
to the conversions of "non-use" to "use" status on your Buckskin, Gentry,
Heber and Mud Tank allotments. Please contact Bruce Mortensen to set up
a meeting.

i would also like to take this opportunity to further explain the
reasons for the original assignment of "non-use" and the conditions that
ane necessary to re-instate that use.

Allotment analysis was completed on the Heber, Mud Tank, and Buckskin
allotments in 1986. The analysis showed the following range conditions:
Good Condition - 551 acres; Fair Condition - 12,589 acres; Poor to Very
Poor Condition - 96,602 acres. These conditions are based on 25 permanent
transects established in 1955. Almost all of the transects showed a down-
ward trend in range and soil conditions. These range and soil conditions
still exist on the ground and are the main reason for the origina'l
assignment of "non-use" to 157 head.

There is no doubt that we have helped utilization by removal of the
horses, but it probably has not improved range conditions, which are
based on plant species composition, density and bare soi.l.

In 1990, Rancho Milagro furnished a dozer and operator to assist in
chaining 700 acres in the Halter Cross pasture. This was a small portion
of the total acres treated in that pasture. Those 700 acres were burned
and seeded during May 1992, and will not be in full production for 2la
3 years. Until ground cover is well established, we do not feel that we

can accurately assess total forage production on the portion to be
allocated to livestock.

In summary, improvement in range conditions is necessary before the
"non-use" can be reinstated. Because most of the chaining in your
allotments is recent (from 1990-1992) we do not feel that range conditions
will have improved significantly until the burning and seeding has been
done, and the areas have 2 to 3 years to reach full production.

FS2oo-z8b (?/86)



As I mentioned earlier, please call Bruce to set up a meeting
to discuss this further.

Sincerely,

KATE KLEIN
Heber District Ranger



Department of
United States
Heber Ranger
P.O. Box 968
Overgaard, AZ 85933

Attention: 1"1r. Bruce Mortensen

Dear Si r:

The following pages reflect the costs
Lhe period September 1990 to present
cons t ruct i on. .

September 2L, I992

by Rancho Milagro over
f ence rnaintenance and

Inlerior
Forest Service

District

incurred
for heavy

.rL this t.ime we also present our
and Red Knol 1 pastures.

costs for chaining at HaIter Cross

We were unaware of our responsibility during the time frame that we
were removinq t-he wild horses from the permit, that cost incurred
should be reported to the ForesL service. },re will endeavor to
evaluate what, this number should be and wiil inform you of the costat a later date

Sincerel y,

Steve Bragg
Rancho Milagro



BIGI,ER/SOUAI,i I'ENCE REPAIR September 1990

Construct.ion Costs:
I man at $134.00 per day for t9 days=
I truck al 37.00 per day for 10 days=
2 new corner posts installed at
S12.50 per post=
2 new tall posts instalied at 25.00
per post=
Total cost incurred by Rancho Milagro=

.BICLER ILELt PULLEp

$2,546
$ 370

$ es

950
$2,99r

$3, r00

$3,100

souAl^l p PEL INE :

SQUAW TANK TRAP: 400 feet square.
f orest servi ce .

L99I

and cable

Wire supplied by
August I99t

May

Shp pumpPurchase of new
plus labor=

Total cost incurred by Rancho MiIagro=

2 miles
storage

of pipe, 3 drinkers, and one nevt
"site. June 1991

I man al S134.00 per day for 5 days=
I truck at $37.00 per day f,:r 4 days=
4 valves aL $39.00 each=
4 floats at $21.00 each=
6 adapters for plasLic to galvanized
steel ab $f4.00 each=
5 treated 2" x 6" boards each 12 fl.
Iong at $.Sg per foot=
ToLal cost incurred by Rancho Milagro=

$
$
$
$

670
148
156

84

$ 84

935
$1,177

$1 ,07 2
S 148

$50

$ 1so

S:o
$ teg
$*_r35
$1,783

I man at $134.00 per day for B days:
1 truck aL $37.00 per day for 4 days=
2 lall posLs installed at $25.00 per
Post=
L2 corrrer
per post:
t0 cross
bt'ace-
90 sLeeI
P0St"
'27A slays

posts instai I ed at $I2 .50

braces lnstalled at $3.00 per

posts installed al- #2.20 per

installed at $.50 eaclr-
incurred by Rancho Milagro=Total cost



MU.o- fANK TRAP: Includes inter:nal wing and I oading area.
May 1992

l. man ab $f34.00 per day for 5 days=
I man at $134.00 per day and 1 truck
$37.00 per day for 1 day each Lo collect
used wire removed from Richard's Ranch=
Compressor rental for I day at $95.00I20 ft. of I" heavy wal I pipe for
braces at $1.00 per foot=
1 man at $L34 " 00 per day for t day and
I truck at $37.00 per day for I day to
remove 89 steel posts from forest
propert.y=
320 stays at $.SO each=
Total cosl incurred by Rancho Milagro

BITUMAL TRI CK TANK TRAP June 1992

1 man at $134.00 per day for 2.5 days=
I truc:k ab $37.00 per <lay for 2.S days=
2 t.a11 posl instal l ed at $50 .00 per
pos t:
4 brace posls insLalled at $5.00 per
brace=
I angle braces installed at $3.00 per
brace=
I f 1 oat at $21 .00=
I valve at $39.00=
2 galvanized steel adapters at $14.00
each=
18 feet of treated 2" x O" wood at .58per foot=
1 rnan aL $134.00 per day at .S days and
I truck at $37.00 per day at .5 d"yu to
remove 40 steel posts for forest=
60 stays at $.SO per sbay :
l- man at $134.00 per day at .S days and
I truck at $37.00 per day at .S clays to
ar:cr:mulate 1600 feet of used wire=
Totai cost incurred by Rancho Milagro=

$ 171
L_160
$1,387

$ 670

$ r7r
$gs
$ r2o

$ 335
93

$ r00

$ zo

#24$ zr
$ 39

$zg
$10

B6
30

.$__.8 q
$ 872

$
p



T'RAP BELOW HOLCOMBE RANCH IN PHOENIX PARK July L992

I man at $134.00 per day f or 4 clays=
I truck at $37.00 per day f or 3 days=
l-0 coqner posts lr:stalIed at $I2.50 per
pos t.:
14 angle posts instailed at $3.00 per
pos t:
B0 stays instalIed at $.50 per stay=
1 man at $134.00 per day for .5 days
ar:d. I lruck at $37.00 per day for
.5 days to remove 55 sLeel posts from
f oresL =
I man al $134.00 per day for .5 days
and I truck aL $37.00 per day for
.5 days Lo accumulate 2000' used wire=
Total cost incurred by Rancho Milagro

LU-NSL$__0N__[aEEE_]I8AP_S_=IN lllolEly I{__L&RK:_ 2 100 f oor winss .

July 1.992

1 man at $134.00 per day for 1 day
for construction=
I man at $134.00 per day for ,5 days
f or accurnulating used wire and post.s=
2 corner posts installed at $f2.50 per
post:
2 angle braces inslalled at $3.00 per
brace=
42 stays insLalled al S.50 per stay=
TotaI eost incurred by Rancho Milagro=

DRTNKER ON PIPELINE IN OIt WELL PASTURE July 1992

I man aL $134.00 per day at I.2 clays to
move drinker and repair bullet holes in
sLorage building, and Lo connect drinker
to pipel i.ne=
1 valve at. $39.00
I f 1 oat at S2f.00
2 plastic to galvanized steel adapters
at $14.00 each=
l4aterial necessary tcl f i x hoI es in storage
l:rri lding=
Total cost incurred by Rancho Mi-I agro=

$
$

$

$
$

536
111

125

42
40

B6

$-- ao
$1,026

134

67

25

6

s_ 21
$ 253

$

$

$

$

p

'
+
$

p

161
39
2I

2B

$3
& 48.
Q LJL



DR iNKFIR ORlt'H OF KENDAI,I. RANCH ON EXISTTN STORAGE
July L992

1 m;rn al $134.00 per day f or
repair hol.es in drinker move
and connect lo sLorage=
I truc;k at $37.00 per day f or
2 plastic to galvanj.zed steel

.7 days to
to site

.25 days=
adapters ai:

94
I

28
39

s 191

$ Bo4

$ 134
$ II1

s37
s 75

$50
$ 24
$- go

$1,325

$r, 87 5

$5,0 91
L_5_18
$7,48s

#5,494

#2'7,A6A

$ 268

$ eoo
$3,500

_ $--__25_9_
$37, Bgl

$
$

p

$

$14.00 each=
1 valve al $39.00=
l. floaL ab $21.00=
TotaI cosL incurred by Rancho Mildgro:

TIAP - 01[*TIJtsx-H.y---tANK-LN-NEI]soN PjaSTURE JuI y Lss2

I man at $134.00 per day for 6 days=
I rnan at $134.00 per day for I day tcr
accumulate 4000 f b of wire antl to posts=
1 b.rr"rck at $37.00 pr;r day f or 3 days=
1 truck at $S'l.t:O per day f or 1 day to
accrumul at e wi re and posts=
3 tal I posts j.nst.al l ed at $25.00 per
post:
4 corner posts installed at S12.50 per
Fost:
B angle braces installed at $3.00 per
brace=
180 st.ays insLal l ed at $. S0 per stay=
TotaI cost incurred by Rancho Milagro=

HALTER CRO.S CHAINING ,Iul y 1991

I man at $134.00 per day for 14 days=
I dozer at $363.63 per day al bare rental rate
for L4 days=
l- 1-t'uck aL $:2. O0 per day f or J"4 days=
I'otirl Cost incurred by Rancho Mi l agro=

RED__KNQL!- * CHAININc ,June AugusL 1992

$2L

2 rnen ab $I34.00 per clay f or
2 dc:zers at $e e O. OO per clay
for 20.5 days=
2 men at $134.00 per day for
'r epa rat i on=
. reighL. expense f or del iv€rry

20 . 5 days==
aL bare rental rate

1 day tor dozer

of r:ne dozer
TT's Ranch Lo Rancho Mi l aetro:
unu.sual d;rmage: replacement of rarjiator
I t.rr.ick at $37.00 per day f r:r 20.5 clays=
Tolal cost incurred by Ranr:ho Mi l agro=

frr:m

I doz er.=l-n
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STEPHEI{ D BRAGG
37235 PAINTED PONY RD.

TEMECULA, CA 92592
(7r4) 767 -76t5

To Kate Kleirr
Di st r i ct Ranger
trS Foresl. Set'vicc
Ilebel Rancito District

Dear S{s . Kl e iti

This is in rePlY tc, Ytrur let tut-
gr az i ng I eas es on the Bucks k r tl ,
allotments,

trith regai'tis to liie
IIeber atrd illirdtank

;\o 2230
Geutry,

At the tirue the tlecisiun was ruilde to Iluli-rrse tJ? heiad uf
cattle in lgBBo thele wel'er accordirig lu tIc I]u1est Set'vice
ctrli:ultttiorrsr 200 iiead of fet'r;ri irut'st's <:oltsid.,:t'et'1 irr lhe
clecisiort, as wel I as pitrotr alrrl .1 uniper etlr:roachtl)ct1 t. .'\l l 2Uij

hor.ses lvere rt:lrloved f rc.rrn the ubovc l1t().t1 i iuried ai li.riiirt:lts i-r,y

LgS0. A. Iso, ltanclio Mi Iagro, irt gr-eal- e xpense t'emovt-'rl
jlniper.s clurirrg t}e years of lt)gU aud 1li$1. Ci;rtsr:qlrcrrtfS,', I

cannot r-rlgers tand J,'our reagoll f or cielaying increase s itt '\U's;
st:rrting in 1993 as I lrad foleseen.

I acknowledge the need for f or'age studies olt al lr-rl.triettts wiiere
we have tencvcd ti.ees moi e reccnliy. Brri usirig iI{)t'lilai. [rot'es I
Selvice rtrultipliers that oIIe horse grazitrg ls cquivalct,i. to
1.?5 cows gr'arzing, we sirciuid be rei{ar'ried I'r)t' i.}re trtrtrri;et' ol
Itolses reuroved.

If you suggest 30 % ot' tirc fut'age incrilitstj n,oul<-i be ajiocated
lor. livestock, ne fespecttully su.llrrril lhat t{t: iravc ilripr'(rved
total grazipg condi lic,rrs f ol roughly 350 .,\tj's seilsorl long ;r.rirl

cleserve a 30 % (fO:t head) irlclease fur 13;i3 glazittg se.rsull .

Please corltact ne at your eirri icst curlVerlit:trce $o lve (iitrrl

discrrss the ftlaftL.r further.

Sitrcerel.'y',

Ste en [.]. l]ragg

cc: Br rrce il'lor t errst:ti
Nei I Fira,ritl
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Reply to: 2230

Date: March 10, L994

Rancho Milagro
t sCe*vei- BEess
44031- N. Btack CanYon HwY.

suite B
New River, AZ. 85027

Dear Steve

Attachedisacopyofyourlgg4ArrnualoperatingPlanandgrazing
authorization.

you had quite a visit with Noe and discussed several topies' Two

thac wetre not discussed were re-analysis of the GenEry, Bunger,

and phoenix Park unitss and utilization leveIs for Goshawk

management territories. we are looking at completing an ecosystem

management plan for the Baca 'Analysis Area by the end of the
eiscif year in ],gg5. The plan should provide us long-term
*"rr.g.*Lr1t direction for several resources including range and

wildlifemanagement.Theinit'ialworkforthis.planwillinvolve
gathering beckground. data to detrermine range condition and trend,
iatetsfrea condition, stocking capacity, and riparian conditions to
name a few. You are welcomed to participate in this process if'
you so desire.

utilization levels within Goshawk territories have been included
in previous annual operating plans as well as in ]-994',s. The

standards have not changed, but we will strive to monitor the use

levels more c1ose1y. We will Lry to plan our monitoring trips
wel1 in advance to give you or Larry time Eo plan for the trips'



steve Bragg Page 2

We have observed unauthorized horses in the Phoenix Park unit this
spring. you will try to capLure them, if you can, in hopes tso

eliminate the few horses that are left this year, which is about
eight head.

If you have any questions pLease contact Noe'

Sincerely,

n*/,+4
/totraw rr,nru
'' District Ranger

Enclosure 2:
AOP
Annual APPlication

cc: I,arry Gibson, Ranch llanagdr

Printed on Resycled and Recyclable Paper



ANNUA], OPERATING PI,AN
s/t/g+ - !0/3t/94

Number and Season, RANCHO MILAGRO (Permittee)

84o cattle, cow,/ca1f Heber AlLot - 5/l-La/3I
77 tr NONUSE Heber A110t. 5/L'LO/3L

Allotment stocked at 93? of permitted numbers-

Grazinq Schedu1e, Eebe-r-41]-9'1sen!

5040 aln's
462 ar^'S RES.RESTORATION

Nelson
Phoenix Park
Bigler
Oi1 well
Mud Tank
Gentry
Bunger
Halter Cross
Sguaw
Red lGrol1
N. Ancient
S. Ancient

(RESTED)
(RESTED)
(RESTED)
(RESTED)
(RESTED)
(RESTED)
(RESTED)

os /oL
os/0L
os /0L
os/oL
0s/ot
os/oL
os /01
05 /o!
osl01
05/oL
os /01-
os/oL

LO /3L/94
LO /3L/e4
to /3t /94
ro/3L/94
LO /3L /e4
LO./3t/e4
LO /3L/e4
ta /3L/94
Lo /3t/e4
to /31/e4
LO /3L/94
to /3L/e4

130
26A
1_90

1_3 0

L30

HD.
HD.
HD.
t{D -

IID.

The pasture dates are estimates and are dependent on total forage production
and livestock utilization pat,terns- The allotment will be inspected and
utilizatibn monitored to deEermine proper use'

Improvement Maint,enance

The perrnittee will maintain alI assigned improvements as needed to Forest
Service standards- High priority mainLenance structures are Mud Tric.k Tank,
Bigler Trick Tank, Fences 3301 (Mud Tank-Wildcat.A'l1ot. Bdry. Fence) and 3745
(Nelson-Wil-dcat ABF), and Bitimul Tank. Other stock tank maintenance wil-l be

done as needed.

Distsribution and UtiLization

The desired utilization of forage species is 45?. To achieve this, consider
the foll-owing management practices to improve livestock distribution: herding,'
salting aU least a t/+ mile from water, out of drainages and sensitive meadows,'

maint,aining improvements to proper st,andards; and if necessary, water hauling
will be done to existing or temporary t.roughs to obtain proper cattle
dist,ribution. Key areas will be monitored for proper use usually drainages and
juniper clearings. Goshawk management territories will also be monitored fro
proper use. If proper use is achieved before the end of the season or
precipitation is insufficient to sustain further grazing use, livestock will be

removed from the area.



Annual Operaeing Plan-Heber Allotment Page 2

Goshawk Territories

There are Goshawk foraging areas located in the Phoenix Park, Nelson, and Mud

Tank pastures- You should have a copy of the maps indicating the respective

bounda.ries of the territories. utilization will be monitored in these areas to
not exceed 2ot average use with no more than 40? in any one area' If
utilization Lras been achieved, livestock will need to be moved to other areas

or off the Pasture.

Inspections

The Forest service will conduct periodic inspections to insure proper

distribut,ion, utilization, and cattle movements from one pasture t'o another'

The permittee is encouraged to attend these inspections'

Modifications

Any changes to this operating plan require prior Forest service approval'

,''2/'
j-TzKate xL

District Ranger
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United Stat.es
.Department of
Agriculture

Forest
Service

IIeber
Ranger
District

P.O. Bor 968
Overgaard, AZ
85933

r.580

,fune 3 , 1996

Reply to:

Date:

w'Trffi

fl-*
ffi
ru
p
'i3
,,,,t$

\Attached is a copy of the WhiNational Forest Boundary fence mapUnderstanding. The areas rre aredrainages that the fence crosses atPhoenix park Canyons.

This area is distant from Forest service Road, 300 and is diffieurtto access and maint.ain- Nonetheless, Forest service permit.edcattle ewentually find their way into tne canyons a10ng elk trairsand enter the reservation. rhese are also areas where reservationhorses may enter the National Forest.

r would greatly appreciate your attention to this problem area.Your efforts in maintaininj an effective boundary fence wour.d.certainly benefit the tn.rr"g"*.ot of both Tribal and riationalForest lands- our grazing plrmiutees wirr ar.so be reminded as towhere Eheir area of fence rnaintenance responsibi]itsy is and willbe e>cpected to complete their annual ,"i";.r"r;;.
ff you have any quest,ions or conrments, please contact Noe Gonzalezat the lteber Office.

white Mountain Apache Reservation
Tribal Lands Office
t Ramos Albert
P.O. Box 700
Whit,eriver, AZ g5941

Dear Mr. Albert:

Sincerely,

,rut E?z;
I(ATE KLETN
DisLrict Ranger

Steve Bragg
Larry Gibson
Gordon Thornhill

te Mountain "Apache_Sitgreavescontained in the Memorandum ofmost concerned with are thethe headwaters of Buckskin and

.

'.;.

ll,

e\.
,!

)t:

i.J\: .-.

4
lY
t,

cc



United Statas
Departrnent of
AgrLculture

Forest
Service

Heber
Ranger
District

P.O. Box 958
Overgaard, AZ
8s933

..-,...s''*"/i 
E

lagt":t#i'i'- _,._,r-us

$*-*
K*rfFnB-

ffi
ffip
*H$

d

Reply to: 2230

Date: ,Tune 13, 1995

Ranclro Mil-agro
t Larry Gibson
P.O. Box 508
Heber, Az 85928

Dear LarrY:

Attached is a copy of a letter to the white Mnt. Apache
Reservation, rernl-nding them of the need to maintaj.n tbeir portlon
of the boundary fence. The map is from a formal agreqmeat between
the FS and the Tribe showing the area of responsLbLltty. Your
perml-ts reflect the FS reEBonslbiJ.tty for maintenance, whj.cb has
been assigned to you to Perforn.

Maintenance of the boundary fence, ag well aS otber fenqeg, oeed
to be performed annually, regardless of whether you lraze the
pasture or not. This is to insure that your treighbor's cattle do
not enter a rested or deferred paSture. MaLntenance is to occur
in compliance with FS standards. Failure to maintaLn fences
violates the termE of the Fermit and AOP, resultlng j-n

adrninistrative action on the permit.

Please be farniLiar with your assigned portLon of the reserrratLon
boundary, as we wlJ.l periodically lnspect its conditlon-

If you have any questions, please contact Noe Gonzalez.

Sincerely,

,ut,e*;
KATE KI,EIN
District Ranger

cc: S. Bragg
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" "Hatiitat Enharrfimetrt Project Proposal

-16-Vb 1U:4b Yg: Z

lfi?*a ltnDP

Brsnsb

ARUZONA GAME AI{D T'ISH DEPARTMENT
HABITAT PARTNNruIru PROGNAM

HABITAT EhIHANCEMENT AND WILDLIIE MANAGEMENT PROPOSAL

PROJECT INFOn]UATION _--....
Project No.Qg'-14LProject Title: TresPess Horsc Removal

Project Tlpc: Removal of trerpass animdr

HPC: Show l,owRegion/GMU; Region UGMU 3C

due to frnces burned in the fire, since then fcnceg hrve bcen

Wildlife $pecies to Bencfih Elk 75olo. Dggr25o/o

rcmovel.

there has been a large inllux of tresprcsSince the Rodco-Chedishi fire of 2002nProject DescriPtion:
feral borscs into Hunt unit 3Co

wor$c unless these tresPess horceehorse problern will continuc and getreconstructed, but the tresPass
bctween 280 rnd 400. Thisin 3C, arc curnEnily cstimatedarc gathered, Feral horse populntionr

project would be for contracting horrc

Partnels:Possible

PROJECT FIJFIDING
n

SBG Funds Requertcd: $ 400000

Coct Sbare Funds: $40'000

Totrl Project Costsl . $80'000 .- . ,.,, ..,,- -.

PARTICIPAI\IT INFORMATION
Addrtss: P.O. Bor 968
Eny 260

Overgrrrd, A7Z85933

Applicantt Iftndell Hughcs/Bleck Mesa RI)
Rrndall Chrvez/Lakeside RI)
Tclepbone: (928) 535-44tr

Eirkelsnd
^AGIID Contrct and PhoneNo.

is notAGFI)

Coordinated with: Bob Birkeland

Drtc:Applicanfs signaturc:

Implcmcntrtion Schedule:
Beginning: $ummerlFrlt 2005

Summer /I'tIl 2007

SEND COIT{PLATEII APPIJCATIONS TO:
PetBarter' Grmc Brench

2221'W. Grcenway Rd'
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Ilaliitat Erhmctment Project Pmposal

-al'-ub Lo..ta r9. J

PaSF 5

CamclOevetopment Branch

Phoenirr A7' t5i0/23
pbarber@ezgfd,gov

IYEE,D STATSMENT/PROBLEM ANALY SISI
It is cunrntly estimated that the population of feral horses ir around 280 and 400' on the Blaek Msse

rnd Lnkeside Ranger Dictricts (Sitgreavee Nrtionrl I'orcst). Thc populrtionr will continuc to grow

erponentially, on r yeer$ basis. Thcse horues currtntly are c[ucing locelized resourcs dnmegcr and

competing with wildlifc for avnilrble foregO Ac the ferel horrc populetion growsr nesource dnmege

will spread and competition for forage will bccomc gmten

PROJECT OBJECTIVES;
The objectives for this project would bc to round-up and remove trcspas feral borrcc from the
Sitgrcavcs Nqtional Forsst,

PROJECT STRATEGIE$:
The X'orest will contrffct for the removal of these animnls. The Foregt will soordinate with thc Arironr
Department of Agriculture,

PROJECT LOCATIONI
ProJect Locetion is basicany on thc Sitgreavcs Nntionel Forcst bctwccn the lVhitc lllountain Apechc
ndian Resenation nnd Statc Highway 260. (sce attached mrp)

LAND OWNERSHIP AT PROJECT $ITE fPlcrrc state specificdly if PRfVATE PROPERTY and
provide lendowncr's name):
All activities will occur of Forest Sewicc lands,

IF PRTVATE pROpERry, rS TEERE A STE!'|VARTISHIP AGREEMENT BETWf,EN Tm
IJ\IIDOWNER A}II} THE DEPARTMENT? N/A

HABITAT DESCRIPTION:
The habitat of the lrea vlrict for ponderosa pine to pinyon-juniper and also includcs latge areas that
were severely burued in thoRodeo Chediski tr'irc.

ITEMIiZED USE O[' FTJhID$:
Funds will bo used contrrct horse round-ups,
Estimatcd cost of thc round-up varicr frou $lill pcr horte to $i100 per horse (or possibly more
depending on the bids), Therefore, costs could rrngc from $281000 to $120r00O Other grrnts
may bc sought to cover thc remaining amountr if bids are highcr than crpected.



-z(,-t o ru .'t a rg. 't
'?.'' ' llabitat Enbancsmt hojet Propocal

GuneDcttcloe"ncot Branch

Page 6

IISIT COOPERATORS AND DESCRIBE PIOTENTIAL PARTICIPATION:
Coopereton include the USF$, rnd potcntiel other grantca such as the f,e$cn Arizone Resourcc Advisory
Committce (RAC)

PROJECT I}IONITORING PII\III:

Monitoring succcss of thc routrdups include futurc ruports or counts of horcc$ remaining in the arcr"

PROJECT ITTAINTENANCG:
Eopefully tberewill be no maintenrnce nccded, but further roundup mey be nerded, depending on
monitoring counts,

PROJECT COMPI,ETION RAPORT TO BA f,'TT,ED BY:
Kenddl Hughes

WATER DEVELOPMENT PROJSCTS (ece attsched worksheet):
N/A

fRnE SffiARING (AGRA-AIff, PUSE) PRO,IECTS (scc attachcd workshcct)l
N/A
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Horse Tracking

Description of horse (if possible)
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Horse Tracking
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The more I give myself permission to live in
the momenfand enjoy it without feeling guilty
or judgmental about any other time, the better
I feel about the quality of my rvork'

-Wayne 
Dyer
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USDAffi
United States
Department of
Agriculture

Forest
Service

Apache-SitgreaYes
National Forests

P.O. Box 640
Springervill e, AZ 85938-0640
(928) 333-4301 FAX: 333-5966
TTY: (928) 333-6292

File Code: 195012260
Route To:

Date: fiugust 1,2006

@

Subject: Project Initiation Lettel Heber Wild Horse Tenitory Plan

To: Fred Green, Assistant District Ranger, Black Mesa RD

Interdisciplinary Team Assigrtments. You are assigned as interdisciplinary (ID) team leader

for the Heber Wild Horse Territory Plan environmental analysis. Other members assigned to the

team are: Kendell Hughes, range management specialist; Brian Dykstra, wildlife biologis! and

Chris Nelson, soil scientist. In addition, the following people are assigned to provide support to
the team as needed: Steve Richardson, GIS specialist; and Jeremy Haines, archaeologist.

Purpose and Need. The Heber Wild Horse Territory (see enclosed map) was established in
1977, under the authority of the Wild Horses and Burros Protection Act of 1971. Implementing
regulations of the Act require the Forest Service to: "Analyze each wild horse or burro territory
and, based on the analysis, develop and implement a management plan...". The territory
management plan is to address population level, consultation and coordination considerations,
and plans for removal or disposal of excess animals in compliance with any regional and Forest
Plan guidelines for management of wild horses.

To date, analysis has not been completed nor a management plan developed for this territory.
The analysis is being undertaken at this time to comply with these requirements.

The following items need to be addressed in the analysis: objectives for managing animal,
vegetation and soil resources in conformance with the Forest land and resource management

plan; forage production; range capacity; existing livestock and wildlife needs; forage

requirements of all grazing animals within the territory; habitat needs for threatened, endangered

and sensitive species; retention of the wild horse population in ecological balance; grazing

capability; ecological condition and trend; and associated resources and resource use activities
within the tenitory.

Proposed Action. In general, the proposed action is to develop a management plan for the
Heber Wild Horse Territory. The ID team is responsible for developing a site specific proposal

that includes; appropriate management level (AML) for wild horses in the territory; special

consultation and coordination considerations; plans for removal or disposal of horses excess to
the AML; other actions needed to achieve management objectives; and monitoring plan for
assessing progress in meeting management plan objectives.

I will review and approve the Proposed Action prior to it being sent out for Scoping.'

Public Involvement. Public contacts to.be made with the proposed action should include:
grazingpermittees; David Tenney, Navajo County Board of Supervisors; White Mountain
Conservation League; Center for Biological Diversity; In Defense of Animals; private

landowners within and adjacent to the analysis area; Aizona Game and Fish Department;

Caring for the Land and Serving People Printed on Recycled Paper

tt*fp



Fred Green, Assistant District Ranger, Black Mesa RD

Arizona Department of ,A.griculture; Bureau of Land Management; White Mountain Apache

Tribe. The leam may identifu others who need to be contacted. Please check with archaeologist

Jeremy Haines to ensure proper consultation with American Indian Tribes.

At a minimum, public contacts should be made at the following points in the analysis: 1)

Scoping; 2) Duiing developement of issues and alternatives; 3) During the 30-day Environmental

assessment comment Period.

Timeline. The timeline for this project is:

Existing and Desired Conditions identified: November 2006

Proposed Action: JanuarY 2007

Scoping: February 2007

Alternatives developed: April 2007

Environmental Assessment out for 30-Day Comment: September 2007

Decision: December2007

project Record: Maintain an official project record under the 1950 file code. The record is to

include an index and documents used andlor generated during the analysis, filed in chronological

order.

Please let me know of any concerns as you proceed with the analysis.

2

f /*-q =>':
ELAINE J. ZIEROTH
Forest Supervisor

Enclosure



Forctil SeMc€, USDA

bid at or.above tJre mlnlmum amount
is not received, the llveBtock may be
sold at pdvat€ sale at or above tho
mlnimum amount, reoffered at publlo
salo, condomned aod destroyeal, or oth-
erwiso tlleposeal of. W:hen llvestock a'r€
eolal purguant to thts regulatlon, tJre
forest ofilcer maktng the sale shaU fur-
ntsh the purchaaor e blll or otJrer wrlt
ten bstnrment evldenotnei the 8alo.
Agireement8 may be maile wlth State
agenoles wheroby llvestook of urknown
ownershlp and llvestock of knowrl own-
ershlp, whieh are not redeemed by t'he
owner, are released to the agoncy for
clisposal ln accorda,noe wlth Stote law,
Protrtil,eitr, That remuneratlon of pro-
ceeds from the sale of sald anlmalg ts
exceBB of oosts of lmpounalrnent and to
arTango for dlsposal of llvestock of
known ow:ret€hlp wtll be refunded to
tJIo forner orfrn€r.

I{3 FR 2361, Ja^D. 1{, lgl7, as adeldod at 43
IB 8@46, Aus. 16, 1918. Rod€slgroet€al et 48 FR,
26696, .rple 0, l0&ll

$2811.11 Impoundl-g of doga
Any dog fouad running at larg€ in &

part of the Nattonal Forest System,
wh,lch has been olosod to dogs rulning
at large, may bg captured and tm-
pouaded by tr'orest oficers, Forost offl-
cers wlll nott& the orenor ofthe dog, lf
Xoown, of such lmDounrrtng, and the
owDer wlU be glven flve d:ays to redeem
tbo atog. A tlog may be redeemed bv the
owner submittlng adequate evldence of
ownershlp anil paytns a.ll exp€nseB ln-
cu.rred by tJre Foro8t Servlce ln cap-
turtng anal tmpountltng it. U the o\rner
fallB to rodeem tJre ilog wlthln flve days
after notloe, or lf the own€r caDnot be
ascertalDed wttbin 10 days from the
d&te of tmpoundlng, the dog may be de-
Btroyed or otherwlso dlsposeal of at the
dlscretlon of tJre Forest offlcer havlngl
po8s€sBlon oflt,
t42 FR.290f, Jan. 1{, lgn, Roaleslsnateal at 118

FR 26605, June 9, 10fit1

$262.f1 Impounding of personal prop
erty.

(a) Automobiles or otJoer vehicles,
trailers, bootg, a,nd camplDgi equlpmeut
and other lnanimote personal propsrty
on Natlonal Forest System lands wlth-
out the authorlzatlon of a Forest ofrl-
cor whloh are not removed tJrorefrom
withta the prescribed perlotl after a

s26Zt2

waxnlng notlc€ as providod ln thls reg-
ulatlon may be irnpountletl by 4 For€st
offlcer. Whenever such For€gt offlcer
knowB the name and oddross of the
owner, suoh tmbouadment may be ef-
fectetl at any tlrne fve tlays after the
date tJrat wrttten notlce of the tr€spa€g
ls malletl by reglstorod mall or dellv-
ered to 6uch owDer,

(b) In the ovent tJte looal For€st offl-
cer does not know tJre name antl ad-
dr'ees of tho owner, lmtpundment mey
be elfectecl at a'ny ttme 16 alayb aftor
tJre date a notlce of lntentlon to tm-
pounil tJre property ln trrespass tB flrst
publtshed in a local nowspapor and
postod at the coulty courtJrouse a,nd ln
one or more locel llost oflcos. A copy
of thls notlce shall also be posted in at
least one placo on tho ProPorW or lD
proxlmlt'y t'bsrto.

(c) Persona,l property impoundod
under thls reguletlorr may bs disposed
of at tJle exptratlon of 9(Fdoys aftor tbe
alato of lmpoundment. TIre owner msy
redeem t'he pereonal propertv within
the 9Filay periott by submltttng proof
of ownershlp a'lld paytng all €xpenso8
tncurrrd by the Untteal Sltates ln adver-
ttslngi, erathertngi, movlnet, impoundtnei,
storlngi, antl other"wlso carlng for tJre
property, anil also for tJre value of tJlo
uso of the dt€ ocoupled during the pe-
rlod of the tresln€s.

(il) If tJre personal proporty ls not re-
deomed on or b€fore the ilate fl:red for
lts dsposltlon, tt thall be solil by tJre
For€Bt Service at publlc sale to the
highost btililer. If no bitl is receiveal, tho
property, or portlons thereof, may, tr
the rliscretlon of the responsible X'oreBt
offtoer, be solal at prlvat€ sele or be
condemned and destroyed or otherwlge
tllsposeal of, When personel property ls
sold pursua,nt to this rogulation, tho
Forest oficer making the sale shall
fumtsh tJro purshaser a btll of gale or
otJrer written tnstrument evldencing
the salo.

(e) The provislons of thls sectlon
Bhall not apply to tJre lmpoundmont or
dleDogal of beached logs ln Alaska lf
tleemed abandoned under State law.

t42 FR 2961, Ja"r. 11l, 79f1, u a,mended at 46

f'R,33581, June g), 1981. R€aleBlgaated ot tl8

FR 286{H, Juro 9, 198il
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paJnnents in ercegs of $400 must b€ aIF
proved ln advance by the Cbief of the
Forest Serslce or by such other por-
somel ae the Chlef may desi8nato.

@) Limitotiorx. Purchase of evldence
under tJrls sectlon ls restricted to fur-
tJrertngl lnvebtleiations of felony and
misdemeanor vlolations, Payment for
evtdence to furtJrer lnvestlgiatlons of
petty off€n8€s a,8 claBelfled llx tltle 18

U.S.C., sectlon 1, are not authorlroal
under thls sectlon.

t48 FR,26806, Jure 9, l98ll;48 FR,94r[2, Julv
28, 10831

$288.4 Ardit of erlnndltureo.
Tlre Chtef of tJre Forest Servlce shall,

through eppropriate dlroctlveg to agen-
cy porsonnol, assure t'h€ accountablllty
of aU ftntls spent ln oarrytnei out the
provislons of this subpart a,nd safe-
hrara tne ldentlty of thoss lrlshlngr to
remaln anonYrnous.

t{8 FR 2e606, Jnne 9, 19ff[

$2625 Dieposd of Purchaeed ProP
Grty.

AII evldence purchasetl under the au-
thority of thle subparb shaU be mattt-
talned in acoordance wltJx aU laws, re8:-
ulatlons, and rulos appllcable to the
oaxe, custody, and control of evldenoe.
Evtdence purcha.eeal under tJrls eubpart
shall be disposed of in accordance wlth
laws, regulatlon, rules, and tr'orest
Service poltcy appllcable to the dls-
posal of evldence.

l{8 tr:R 26m5, June 9, 19881

Subport B-lmpoundmenls ond
Removols

$282.10 Inpoundment and dicpoed of
unautJrofrzed livegtoe.k.

Unauthorlzed llvestock or llvestook
ln ercess of those authorized by a grar-
lng permit on the Natlonal Forest Sys-
tem, whicb are not removed th6refrom
within the periods prescrlbetl bv thts
regulatlon, may be impountletl and tlis-
poBed of by a for€st officer as proviiled
hereln.

(a) When a Fore8t offlcer determines
that such livestock use ls occurring'
has aloltnite kDowlealgi€ of the klntl of
livestock, and knows the na.mo and ad-
dress of the ownefir, such llvestock may
be lmpounded any tlme flve dayg after

36 CFR C1|. ll (7-l{16 Edffion)

wrttt€D notlce of tntont to Lnpound
such livestock ls malled bv certlfted or
registered mall or porsonally dellvered
to such own€r8.

(b) I9hen a f,'orest officsr determines
that such llvoBtock uso i8 occurrtrgi,
but does not hsvo comploto knowletlgp
of t'he klnd of llvestook, or if tJre na,ne
of tJre owner ls u.D.loowtt, eucb llve-
stook may b€ lmpounaled any ttme 16
days after the date a Dotlco of lntent to
impound llvestook ie first publtsheal tD
a local newgpal,er and posteil at the
county courthous€ aod ln one or moro
local post ofilcbs. Tbo Dotlce wtll tden-
ttfy tJre aroa ln whlch lt wtll be efiec-
tlve.

(c) UnautJrorlzed llvestock or llve-
stock la erceso of tJrose aut'horlseal by
a gra,zlngl permlt on Natlonal tr'orest
System whlch are ow:leal by PorBoDg
given notlce unalor paragreph (a) of thlg
sectlon, and any such llveetock ln
areao for whlch e notlce bas been post-.
ed and pubDshed uader Daragraph (b) of
tJrls sectlon, mav bo tmpoundeil wtth-
out furtJrer notlce any ttme wlt'htn the
lz-month perlod lmnedtately followtnel
the effeotlve tLate of the notlce or no'
tices glven uniler paraersphs (a) and (b)
of thls sectlotr.

(a1) Followtng the lmpoundment of
llvestock, a notlce of sal€ of lmpountletl
llvestock wtll be publtghed ta a locol
newspapor and posted et tbe ooultY
courtJrouse anil tn one or more looel
post offlcos. lhe notlce wtll descrtbo
tJle llveBtock and Blleclfy tJl.e alate,
tlme, and place of the sale. Tbe date
sha[ be at least flve tlays after tJre
publlcation and posting of Buch notlo€.

(e) The owner rpay redeem the live-
stock any tlme before the ilat€ anal
tlmo Bet for tJre sale by submttttnsl
proof of ownershlp qnal pa'ytngi for all
oxpensss lncurred by the Untt€al Statos
in eiathertDs, impounillng:, a'nal feetlingi
or pagturing the livestock. Eowever,
when the impoundment costs erceed
falr market value a minimum accept-
able redemption prlce at falr market
value may be eBtebllsh€d for €ach hoad
of llvestock.

(f) If the llvestock are not redeemed
on or before the date anal tim€ flxed fol
thelr sale, they ehall be sold at publlc
sale to tJre hlghest bldder, provldingr
thts bid is at or above the mlnlmum
amount set by the Forest SeMce' U a
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bid at or above th€ minimum amount
ls not recelvect, the livestock may be
sold at private sale at or above the
mlnlmum amount, reoffered at publlc
sale, coudemned and destroyetl, or oth-
erwlse dlsposed of. When llvostock are
sold pursua,nt to tble regulatioD' tho
forest ofrtcer maklng the sale ehaU fur-
ntsh tbe purchaser a btll or otber wrlt
ten tnstrunent elrldonciD8l tJre sale'
Agresments may b€ maile with State
agiencles wheroby llvoBtock of unknown
ownershlp a,ntl llvestock of knowrr orva-
orshlp, whloh are not redeomed by tJre
ownor, art releaseal to tJre agency for
dtspoF&l ln accordance wlth State law'
Pronliled, That remuneratlon of pro-
ceeds from tJre sale of soial animsls in
excesB of cost8 of impoundment and to
axran8ie for dlspogal of llvestock of
known owner"Ehip wtU be refunded to
tJre former owner,

t{rl I"R 2961, Jan. 14, lg7f, as alnonded at {3
Fn s6r40, Aw. 16, 19?8. RedeBtgaa't€d ot 48 ER
28605, Jure I, l9&[

!262.1f Impoundlngof dogg
Aay dos fountl running at larglo ln a

part of the Netlonal Forest System'
wnfcn nas been closod to atogn running
at large, may be captur€td and lrn-
pountled by Forest ofllcers. F'orest ofIl-
cers will nottfv tbe owaer of the dog' lf
known, of such lmpoundlng' aJrd the
owaer will be glven flvo days to rodeem
the alog. A dog may be redeemed bv the
owroer Eubmlttingi adequato evldence of
ownershlp anrl paytng all oxpenses iD-
curred by tJre f,'orest Service ln oap-
turlng anal tmpoundtng: lt. rf the owaer
falls to redeem tho dog wlthln flve days
after notlc€, or lf the orener caDnot be
ascortalned wlthtn 10 atays fiom th€
date of lmpountling, the dog may be de-
stroyeal or otherwlse disposed of at tibe
dlscretlon of tJre ForeBt oftrcer havlng
posseBBlon of lt.
t4lrl FR 2961, Ja,r. 1{' 197I. Redoslginotsd &t 418

FR,26605, Juno I, 19831

$262.12 Inpounding of peraonal lnop
ertY.

(a) Automoblles or otJrer vehicles,
tratlor€, boats, and camping: equipment
and other ina,nimate personal property
on Natlonal Forest System lands wtth-
out the authorization of a Forest ofi-
cer which aro not removed thorefrom
wtthin tJro preecribed period after a

s%al2

warning notice aB provltled in thls reg-
ulation may be lmpounded by a For€8t
offloor. Whenever such Forest ofrcer
knowe tbe name and address of the
owner, suelr impounalment moy be of-
f€oted at any tlme flve d,ays after the
date that wrltten Dotico of tJre tr€Bp8sg
ls mailed by reglster€d mall or dellv-
ered to Buoh ownor.

(b) In the ovent t'ho local l'orest ofil-
cer doo8 not kaow ths na'mo and ail-
tlrcss of tJre ovloor, lmpounttment may
be effected at a,nv ttme 15 alsyF aftor
tbe d,ate o notlce of lntontlo[ to lm-
pounal tbo property tn trespass ts flrgt
publlshetl ln s local newspaper and
posteal at tJre coun-ty courthouse e'nal ln
one or mors local post offlces. A copy
of tJds Dotioo thall also be postoal tn st
l€ast one place on the property or tn
proxlmlty tfiereto.

(c) Personal property impountletl
under this regulatlon may be tllsposed
of ot tJro oxptratlon of gtrdays after tlre
deto of lmpoundment. Ibe owner may
redeem the persoDal property wlt'hfn
the 9trtlay perlod by submlttlngi prcof
of ownership anal paylng: all expeDses
incurred by the Unlteil States ln adver-
tlslng, gathertnei, movlng, tmpoundlngl'
storlng, and otJrerwlse carlnei for tJre
property, and also for the value of tJre
uso of tJre Bit€ occupled durfls the pe-
rlotl of the tr€Fllass.

(al) If the personal propelty ls not re'
deemed on or before tJro drate f,xed for
It6 tligpogltloll, lt shall bo sol<l by the
Forcst Servlce at Btrbltc sale to tJre
hig:hest bldtler. If l1o blal ls r€celvod, tJle
property, or portlons thereof, may, ln
the dlscretion of the responalble Forest
offlcer, be solal at prlvate sa,le or be
condemned a^lrd destroyed or otberwlse
dteposeal of. Whon por€onol property le
sold pur€uant to thls regulatlon' tbe
Forest officer maldng: t'he ealp shaU
furntsh the purchaser a bill of sale or
otJrer w"ritten lnetrument evlalenolngi
the sale.

(e) The provislons of thls sectlon
shall not apply to tJre impountlment or
cllsposal of boachecl logs ln Alaska lf
deemed abandonetl under State law'

t42 Fn 2961, Ja.n. 14, 19??, es 4nertled at 46

ER 33621, Juae fl), 1981. Rodeslgnet€d at 48

8R,26604, Juno 9, 198:[
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n. lb
the date of submlsslon shall be deemed
approved.

PART Ib-}IANONAI
ENVIRONMENTAI POUCY ACT

7 CtR Sublille A (l-l{15 Edilion)

lmplementlng procedures are con-
slstent with CEQ's NEPA regulations
and for coordlnatlng NEPA compllance
for the Department. The Under Sec-
retary, NR&E, through ttrc 4gltqul
tural Councll on Envlronmental Qual-
try, wfll develop the necessar3r proc-
esses to be used by the Offtce of tlte
Secretartr fn revlewtng, lmplementlng,
and plarrntng tts NEPA actlvltles, de-
termlnauons, and poltctes.

(d) In connectlon wltJt the poltcles
and requlrements set forth ln this part,
aU USbA agenclea are resporstbli for
compllance wlth Exrrrtlve Ner l2lll,
"Enirlronmental Effects Abroad of
Malor Federal Actlons"' Compllance
$'tli tnclude the prepa.ratlon and lmple-
mentatlon of spectflc procedures ard
processes relatlve to the programs and
actlvtttes ofthe tndtvldual agencles, as
necessary. Agencles stnll consult wtth
the Department of State; the Councll
on Envlronmental Qualftf ard the
Under Secretarlr, NR&E, prlor to plac-
lng procedures and processes ln effect.

l{S FR f lll)3, Mar. 18, 19ff1, as amerded at 60
FR 66$r, D€c. 22, 19951

! fb.S CdogPricaf qclurione.
(a) The followtng are categodes of

actlvltles whtctr have been determlned
not to have a slgnlflcant lndtvldual or
cumulatlve effect on the human envl-
ronmerrt and are qrcluded from tlte
Drerraratlon of envlronmental assess-
ineirt @n's) or envlronmental lmPact
statement (EIS's), unle$ tndlvldual
agency proceduree prescribed other-
wlse.

(l) Polfry development, plannfng ard
lmolementatlon whlch relate to rou-
tirie acttvitles, such as personnel, orga-
nizattonal changes, or slmllar admlnis-
trative functlons;

(2) Acttvttles whtdr deal solely with
the fundtng of programs, such as pro-
gram budget proposals, dlsbursements'
and transfer oi reprogrammlng of
funds;

(3) Inventorles, research actlvlties,
and studles, such as resource inven-
torles and routlne data collectlon when
such actions are clearly ltmited ln con-
text and lntenslty;

(4) Educatlonal and informatlonal
Dnoqrams and activltles:' (f Ctvtt and crimlnal law enforce-
ment and lnvestlSatlve activltles;

Sec,
lb.l Purpose.
lb.2 Pollcy.
lb.3 Categorlcal excltrslors.
lb.,l Excltrston of agencles'

AurroRrrY: 5 U.S.C. $li 42 U.S,C. ,1321 et
saq,; E.O. l15rl, 3 CFR, t96S'1970 Comp., p. 902'
as-amended by E.O' ll99l, 3 CFR, l97E Comp',
p. 123; E.O. t2ll{, 3 CFR, l$0 Comp', p. 356; O
cFR 1507.3.

SouRcE: 4E FR fl{03, Mar. 18, l9&1, unless
otherwlse noted.

!fb.l Purpoee.
(a) Thts part supplements the regula-

tlons for lmplementation of the Na-
tlonal Envlronmental PoltcY Act
(NEPA), for whlch regulatlons were
oublished bv the Councll on Envlron-
inental Quaittv (CEQ) rn l0 cFR parts
1500 through l5$. Thts part lncor-
porates and adopts those regulatlons.- 

O) Thts part sets forth Departmental
pollcy concernlng NEPA, establtshes
bategortcal excluslons of actlons car-
rted out by the Department and lts
asencies, and sets forth those USDA
alenctes whlch are excluded from the
requlrement to prePare procedures im-
plementlng NEPA.

t48 FR ff03, Mar, 18, l9tlil, as amended at 60

FR 064E1, Dec' 22, 19051

S1h2 PolicY.
(a) All pollcles and programs of ttre

varlous USDA agencies shall be
planned, developed, and lmplemented
3o as to achleve the goals and to follow
the procedures declared by NEPA in
ordei to assune nesponslble stewardshlp
of the environment for pres€nt and fu-
ture qenerations.

O)Each USDA agenry ls responslble
for compllance with thls part, the regu-
latlons of CEQ, and NEPA. Compllance
will include t.l.e preparatlon and imple-
mentatlon of speciflc procedures and
processes relatlng to the programs and
hcttvittes of the indlvidual agency, as
necessary.

(c) The Under Secretarlr, Natural Re-
sources and Envlronment (NR&E), ts
responslble for ensurlng ttrat agency
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(6) Actlvittes whlch are advlsory and
consultative to other agencles and pub-
lic and prlvate entitles, such as legal
counselllng and representatlon;

(7) Acttvittes related to trade r€P-
resentation and market development
actlvltles abroad.

(b) Agenctes wtll ldentlfy tn tietr
own procedure tlre actlvltles whlch
normally would not requlre an envlron-
mental ass€sstrient or envlronmental
lmpact statement.

(c) Notwtthstandrng the excluslors
llsted ln paragraphs (a) of tlns sectlon
and Slb.l, or tdentlfted ln agency proce-
dures, agency heads may determine
that clrcumstances dictate the need for
preparatlon of an EA or EIS for a par-
ttcular actlon. Agerrcles shall contlnue
to scrutlnlze thelr actlvlties to deter-
mlne contlnued eltgtbility for categor-
lcal excluslon.

H8
FR

FR 1llll3, Mar. 18, 10&1, as amended at 60
66{81, Dec. 22, 19951

!1b.4 Erclugton of agencio*
(a) The USDA agencles arrd agency

unlts llsted in paragraph (b) ofthls sec-
tlon conduct progranrs and acttvlttes
that have been foirnd to have no lndl-
vidual or cumulatlve effect on the
human envlronmeirt. The USDA agen-
cles and agency unlts llsted ln para-
graph (b) of tllts sectlon are excluded
from the requlrements of preparlng
procedures to lmplement NEPA. Ac-
ttons of USDA agencles and agency
untts listed in paragraph (b) ofthts sec-
tlon are categorlcally excluded from
the preparatlon of an EA or EIS unless
the agenry head determlnes that an ac-
tlon may have a stgntflcant envlron-
mental effect.

O) (l) Agrlcultural Marketlng Servlce
(2) Economtc Research Servlce
(3) Extenston Servlce
(4) Federal Corp Insurance Corpora-

tion
(5) Food and Consumer Service
(6) Food Safety and Inspectlon Serv-

lce
(7) Foreign Agrlcultural Servlce
(8) Gratn Inspectton, Packers and

Stockyards Admlnlstratlon
(9) National Agrlcultural Ltbrary
00) Nattonal Agrlcultural Statistics

Service
(ll) Offtce ofthe General Counsel

s rc.r0l

(12) Offlce ofthe Inspector General

[60 FR 66481, Dec. 22, 19951

PART Ic-.+ROIECNON OF HUMAN
suB.rEcnt

Sec.
lc,l01 To what does tlrts poilcy apply?
lc.l02 Deflnlttons.
lc.l0il Agsurtng compltarrco wlth tlll,3 pol-

lcy-research conducted or s{rforted by
any Federal Department or Agenry.

lc,l0l-lc.l00 lneserveal
lc.lllT IRB membershtp.
lc,l$ IRB functlons and operatlons.
lc,lll9 IRB revlew of resear .ch:

lc.lf0 Bpedlted r€vlew procedures br eer-
taln ktnds of research lnvolvlng rro morc
than mtntmal rtsk, and for mlnor
changec ln approved research

lc.lll Crlt€rla for IRB approval ofreeearc,h"
lc.ll? Revlewby lrretltutlon.
lc,1l3 Suspcnslon or terrnlnatton ofIRB ap-

proval ofresearch.
1c.114 Cooperattve res€arch.
lc.lls IRB records.
lc.ll6 General r€qulremcntE for trftrmed

cons€nt.
lc.lu f,roarmentatlon of lobrmed oorserrt.
lc,llE Appltcatlons and proposatc lacklng

deBnite plans for lnvolvement of human
subJects.

fc.llg Research undertaken wltlout the tn-
tentlon of lnvolvtng human s"hJects.

1c,120 Evaluatlon and dbpGttlon of aPPllca-
tlons and propo.sals br research to be
conducted or support€d by a Federal De.
partment or Agency.

lc.121 lReservedl
lc.l22 Use of Federal funds'
lc.l23 Early termlnatlon of research sup

port: Evduatlon ofappltcatlons and pro-
posals.

lc.l24 Condlttons.

AuriloRny: 5 U,S.C. flll; {2 U.S.C. flX}v-lo).
sor,rRcE: 56 FR 2$12, 28018, Jurp lE, lS0r,

unless otherwbo not€d.

$ 1c.101 To whet doee thie policy
apPly?

(a) Except as provided in paragraph
(b) of this sectlon, thts poltcy appltes
to all research lnvolving hum:rn sub'
.lects conducted, supported or otherwlse
subJect to regulatlon by any federal de-
partment or agency whlch takes appro-
prlate administratlve actlon to make
the policy appltcable to such research.
Thls lncludes research conducted by
federal clvillan employees or mllltar5r
personnel, except that eactr department
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This report documents the investigation and determination of the status of horses
inhabiting the "Heber Wild Horse Territory" along the Mogollon Rim of the USFS
Apache-Sitgreaves National Forest in Arizona.

Historically horses have inhabited the area for several hundred years dating as far back
as the Spanish Missionaries in 1699. Conflict as the to the status of horses currently
inhabiting the area have resulted in the removal, harassment and death of several
horses.

The USFS claims the horses currently on the Forest may be from the neighboring
Apache lndian Reservation, as they feel there are no wild free-roaming horses in the
Heber Wild Horse Territory, while others state that horses inhabiting the Mogollon Rim
and Heber WiH Horse Territory resemble horses that have been there since 1971.
Although no accurate estimates of horses have been made, it is thought that horses
number approximately 400.

Field investigations were conducted October 3-6, 2006 of the area. Historical and social
research was also conducted and assisted in the findings of this report.

Summary of Findings

Wild free-roaming horses are inhabiting the Heber Wild Horse Territory on the Mogollon
Rim of Apache-Sitgreaves Forest as documented from field investigations, photographic
records, social and historical research, Data indicates that horses of similar ancestry
have inhabited the area prior to the formation of the Heber Wild Horse Territory 1971,
and are still inhabiting the area today as of October, 2006.
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Although there is no accurate ecological or population data on the horses, it appears at
least two or more distinct bands exist in this area. One group with a dominant buckskin
stallion numbering from 15- 30 horses and at least one with a dominant black/ bay
stallion of approximately the same number of horses. Although some pictures indicate
these bands may mix, most of the photo documentation shows the bands as fairly well
defined groups with normal stallion-like behavior of either a stallion standing slightly off
from the group watching or a stallion demonstrating herding/moving behavior. Typical of
wild horse bands, the photos used as reference for this report, indicate a mix of mares
with foals at their sides, yearlings and two-year olds, as well as other young stallions
with small harems moving within a larger band led by an older lead stallion, ( See
Appendix- Photos)

Based on the historical and social data as well as photo and field documentation of
horses located near "Buckskin Wash -Horse Ridge- Black Canyon in the Overgaard-
Heber area, the horses appear to be a mixed herd of predominantly "buckskin" horses,
some with dun stripes in one group and dark brown/black and bays in an another group
Sorrels and palominos are evident in the groups but do not appear to be dominant. The
buckskin with dun stripes and the dark brown/ black colorations along with the apparent
confirmation of the photographed horses are characteristic of wild free roaming horses
and typical of "Spanish" ancestry, Photographic records from both Pamela Reed and
Cheryl Crandel document these groups. Records of these horses can be documented
dating back to Father Keno and the Spanish Missionaries traveling though this area in
1699. Observations by local residents indicate buckskin horses have been sited on
numerous occasions in the same area over the last 10-30 years.

The dark brown, black group was photo documented between July 2003 and Oct 2005
near the Rim Road near Fort Apache Reservoir, along Joe Tank Ridge- and West of
Forest Road 140 on several different occasions by different Forest Sertice employees.
Field observations from October, 2006 support these findings as fresh manure and hoof
prints were observed throughout the area and especially near water sources.

Behaviorally, field observations indicate that horses in the Pinedale area also are free-
roaming wild horses, although there is not sufficient data to make a determination as to
the ancestry of these horses. Observations from local residents indicate horses have
been in the area as long as residents "can remember" and have been sited on
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numerous occasions. Based on behavioral and observational records and discussions
with local residents, the horses in this area seem to be mostly young stallions or
bachelors with small family bands.

No data was observed or obtained that indicated in any way that the horses inhabiting
the Mogollon Plateau and the Heber Wild Horse Territory were recent feral released
horses. No horses were observed with brands or with horse shoes and it is unlikely
there is much permanent migration of horses from surrounding areas. The Mogollon
Rim is a geographic barrier known to support wild horses through the last century. All
data indicates the horses were living in stable naturalfamily based groups mixing into



larger herds at times or bachelor groups with a few young lone stallions characteristic
of wild horse behavior,

Further investigations into the behavioral ecology of the horses in this area should be
made to develop baseline data and determine best management practices in order to
preserve the wild free-roaming horses representing the "living symbols of the historic
and pioneer spirit of the West", as well as their contribution as an "integral part of the
natural system of the public lands".

Wild Free-Roaming Horses and Burros Act of 1971

The Wild Free-Roaming Horses and Burros Act of 1971 (Public Law 92-195) was
passed to protect the wild and free roaming horses and burros of the United States of
America existing on public lands. The Act specifically states :

" Congress finds and declares that wild free-roaming horses and burros
are living symbols of the historic and pioneer spirit of the West; that they
contribute to the diversity of life forms within the Nation and enrich the lives of
the American people; and that these horses and burros are fast disappearing

3



from the American scene. lt is the policy of Congress that wild free-roaming
horses and burros shall be protected from capture, branding, harassment, or
death; and to accomplish this they are to be considered in the are where
presently found, as an integral part of the natural system of the public lands."

"Public lands" were defined as "any lands administered by the Secretary of lnterior
through the Bureau of Land Management (BLM) or by the Secretary of Agriculture
through the Forest Service (USFS).'The BLM designated lands inhabited with wild free-
roaming horses were referred to as "Herd Management Areas", while the USFS referred
to these lands as "Wild Horse Territories".

Determination of Horses lnhabiting the Heber Wild Horse Territory

Methods

A combination of data was used in determining the status of horses in the Heber Wild
Horse Territory. Area maps were reviewed and historical records researched. A field
investigation was made in October 2006 riding, driving and hiking through the area.
Social data was obtained from people residing in the area with knowledge about the
horses, their behavior and observations. Data was collected with the help of long-time

4



resident in the area Joseph Wager who provided documentation of interviews with local
residents as well as photographs of the horses in the area.

Field lnvestigation:

A field investigation was made during Oct 3-6, 2006 by driving roads, hiking to
waterholes and riding the washes and ridges within the Heber Wild Horse Territory and
the Mogollon Ridge area. ( Appendix for maps) Areas where recent observations of
horses had been made were transected several times by driving on the roads in the
area. Washes and rims were observed by riding horses across these areas. Field data
collected included habitat assessment, photo documentation of horse prints on roads
and at water sources, and observation of stud piles along roads and washes.

Habitat

Horses appeared to use a variety of habitats including the burned forest area and
ponderosa pine forest. Manure and hoof prints were observed in both areas. Horse
habitat also included the draws and washes with water, open grass meadows, sandy
areas and along roads, Although the Rodeo-Chediski fire of 2002 burned a considerable
portion of the habitat, sufficient habitat exists to support the number of horses in the
area. Most of the habitat viewed as of Oct 4, 2006 was in good to excellent range
condition, with the exception being near water sources. ln some areas, cattle were
grazing the area and erosion was evident in and around water holes.

Based on field observations using manure and hoof prints as well as horse hair marks
on trees, it appears that the horses move throughout the area observed and may inhabit
one area for several days to a couple of weeks before moving to another area. Because
water sources in the area were plentiful both natural and manmade, the horses have the
ability to find food, water and cover over a variety of habitats.

5

Based on stud piles deposited at main roads, it appears that stallions respect each
other's "markings' aS most stud piles amounted to only one or two droppings on
opposite sides of the road. This is not unusual for horses to use roads orfence lines as

delineation of "territories". Although wild free roaming horses are not particularly
territorial compared to other wildlife species, they will often mark water holes and
special areas so that other'stallions do not challenge the existing herd.

The Pinedale area exhibited a difference in that there were more stud piles observed at
the roads viewed with more droppings. This can be more characteristics of young
stallions or stallions who do not have well formed harems and are more interested in

marking territory rather than caring for their herds, Bachelor stallions are also known to
mark more often.

It is unlikely the horses would migrate up and down the plateau as horses seem to stay
in the area they feel most comfortable and usually do not move unless they are
searching for food and water or being pursued and must flee. lt is likely that if the



horses moved as a result of the fire, that the herds associated with the area before the
fire returned to their home habitat.

Recent fences and cattle guards in the area may limit horse migration to some areas,
but there was not sufficient to data to make any determinations of habitat use based on
recent fence locations.

Seasonal ability to find and utilize forage, water and cover are the key components to
investigate in order to evaluate habitat use in the area. Although wild horses may prefer
gfassy meadows near water, they are known to adapt to a variety of habitats from forest
zones and rocky outcrops to high desert and ocean saltgrass marches. Based on field
data of hoof prints, grazed areas, trails, manure droppings and observations, it appears
the horses like to use ridges for viewing, washes and draws for protection and watering
and forest with grass/shrubs for grazing/browsing, Migration patterns seem to have
varied from up and down washes, through forest slopes and along roads in some cases
This is typical of other wild horse herds familiar with their habitat.

Wild vs. FeralHorses

Since it is thought most horses in the Western United States today were at one time
domesticated, wild horses have been referred to as "feral or free-roaming". From a

horse's perspective, if it was born in the wild and learned the social ecology of a herd,
then it is not a feral domesticated horse, but a wild creature.

Although it has not been uncommon for ranchers to release domestic horses or for
domestic horses living near wild horses to escape, these horses may be at an adaptive
disadvantage compared to wild adapted horses. Since most horse behavior is learned
behavior, feral horses who have learned to find food and water in a coral with friends

6

may try to return to corals with food and water unless they are accepted into a stable
herd with good leadership. Feral domestic horses returned to the "wild" often do not
survive droughts, or cold winters because they do not have the "behavioral herd
wisdom" to know how to survive.

Horses have a strong need to "belong" to a social group and to most wild horses this
means their friends and the herd. Although wild horses usually prefer to find food and
water in their habitat, if forage is limited or water not available, they will look for sources
even if it means using human related habitat. The other exceptions when wild, non-feral
horses encroach upon human habitat usually are related to either a young or bachelor
stallion smelling domestic mares or a lone horse with no herd looking for friends.
Otherwise wild horses prefer to be safely in their stable bands with good leadership
usually characterized by a lead stallion and often a lead mare with other less status
mares and associated lesser stallions and small family bands as observed in both the
Buckskin and Dark Brown/Bay/Black bands,

Based on habitat use, photo observations of the groups, the direct sitings and accounts
of various people observing the Buckskin band and at least one Dark Brown/Black/Bay



group, these bands demonstrate wild horse characteristics. Their coloring, behavior,
intelligence, adaptation and their ability to utilizing the full extent of their habitat and
maintain a stable and sustainable population of various aged and sexed members all
contribute to this conclusion.

Historical Records

Map Names

lnvestigation of current maps ( Maps M-1) revised in 1996, with the original dating back
possibly as far back as 1920s, indicate many of the geological features in the area
contain horse names. lt was characteristic for people to refer to features based on the
what they observed in the area, a person who lived there or the activity taking place at
the time of naming. Names found in the area where horses are located today, such as
Buckskin Wash, Dead Horse Point, and Horse Canyon most likely were named because
there were Buckskins in Buckskin Wash, a dead horse at Dead Horse Point and horses
in Horse Canyon. Today, there are still buckskin horses residing near Buckskin Wash
and horses in Horse Canyon.

Historical Literature

Historical records were reviewed and indicate the area has had wild horse
documentation since Father Keno's travels in 1699. (see Appendix), More recent
documentation,(1 922) of wild horses include Hashknife Cowboy, Recollections of Mack

7
Huhges by Stella Hughes. ln a section on "wild horses" she states. " There were bands
of wild horses running all the way from Mormon Lake, out of Flagstaff, clear to Heber on
the Mogollon Rim." ln an article from Arizona Highways in January 1988, the author
states. " I gained respect for the feral horses when I lived on an old homestead near
Deer Springs on the Mogollon Rim. " She goes on to tell stories of a black stallion which
she encountered several times on the Rim and the other bands of horses.

It appears from historical literature that BlacUBuckskin horses have inhabited the Rim
since at least the early 1900s and most likely since 1699.

The US Forest Service map indicates that in 1971 -72 they defined an area as the Heber
Wild Horse Territory and began implementing a management plan. lt appears that no
Wild Horse Management Plan was ever implemented. ( See Appendix - Administrative
Record)

Historical data indicates horses have inhabited the area very likely since the Spanish
Missionaries travels continuously up to today. Although, ranch horses and other feral
horses may have been introduced into the original population of horses, the "wild and
free roaming horses" appear to have a sustainable population indicated by the color,
markings and confirmation of the horses photographed recently ( See Appendix)



Social Research

lnterviews and information conducted by Joe Wager and others obtained through direct
conversations, indicate that local residents have on numerous occasions observed
horses on the Rim from campgrounds and fire towers to roads and near their homes.
Trail riders, hunters, campers, and other recreational users have also observed horses
and signs of horses.

Human population in the area appears to have been relatively sparse in the early 1970s
but has continued to grow since that time. Hence, there are more field observations of
wild horses recently in the last 10-15 years than from 1971- 1990.

Social data also supports that a fairly stable population of various bands of black/dark
brown/bay horses and buckskin horses exist on the Rim within and near the original
Heber Wild Horse Territory. This is based on numerous visual observations of the
similar bands by various people is the same area as well as photo documentation.
Bachelor stallions have also been documented particularly in the Pinedale area. (See
Appendix). There is insufficient data to make any scientific findings concerning the
horses in the Pinedale area, but clearly there is sufficient data to support findings of at
least two or more stable groups of wild horses in or near he Heber Wild Horse Territory

Appendix

Photographic Records

P-1 Lakeside RD- Horse Photos ( Forest Service), 10125106

P-2 Horse Photos provided by Anthony Merrill/ In Defense of Animals ( IDA
000140-000250) Photographed by Pamela Reed September 2005.

P-3 Photographs by Joe Wager/Cheryl Crandel Sept 2006

P-4 Photographs by Mary Ann Simonds, Oct 2006

P-5 Pinedale horses -before and after shootings

P-6 Television Channel 12 News -Dec, 2005
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Maps



M-1 Apache-Sitgreaves, National Forests, Arizona - USFS-USDA Revised
1 996

M-2 USFS -Heber Wild Horse Plan, Black Mesa R.D., Apache Sitgreaves
N.F.s -Wild Horse Territory GeneralArea, Oct. 4, 2006.

M-3 Heber Wild Horse Territory - Original Map

M-4 Field Survey Area Map
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Baeza, Jo. Jan. 1988. Horses of Arizona . Arizona Highways, pp 4-1 3.

Bolton, Herbert Eugene. Rim of Christendom: A Biography of Eusebio Francisco
Kino Pacific Coasf Pioneer, Tucson, Arizona, The University of Arizona Press.

Hughes, Stella. Hashknife Cowboy: Recollections of Mack Hughes. Tucson,
Arizona. The Univesity of Arizona Press.

Kino, Eusebio Francisco. 1699, A Kino Keepsake: Facsimile of an original Eusebio
Francisco Kino Field Diary, Preserved at the University of Arizona Library, Describing
Southern Arizona.

Polzer, Charles, W. 1998. KINO A Legacy: His Life, His Works, His Missions, His
Monuments. Tucson, Arizona. Jesuit Fathers of Southern Arizona.



L- 2 Administrative Record



A-1 Author's Curriculum Vitae

Mary Ann Simondso MA, has worked professionally in the horse industry for over 30 years,

riding, training, and teaching. Obtaining her B.S. degree from the University of Wyoming in

1976 inwildlife Biology with a minor in Range Management she focused her research on wild
horse behavior and ecology. Her research efforts eamed her an appointment to the 1990-1992

US Wild Horse and Buno Advisory Board making recommendations to the BLM and Congress.

Mary Ann received her Masters degree in 1988 in Interdisciplinary Consciousness Studies with
emphasis in Human-Animal Interaction and Healing and aspeciahzation in Organizational
Development and Leadership. Working in the fields of the horse industry, mining reclamation,

organizational development, wildlife biology, animal awareness, and human-animal interaction

and healing, Mary Ann has conducted research and given papers on a variety of subjects from

Eco-tourism and horse behavior to stress management of animals.

Mary Ann has been a guest lecturer and clinician for such organizations as USCTA, USDF,
SPCA, EQUITANA, the University of California, Davis, Nippon Animal Science and Veterinary

University (Japan), and Washington State University. She founded the Whole Horse Institute in

1985 and the Equestrian Science Institute in 2000 to provide educational classes for the horse

industry on topics from marketing and sales to health care and behavior. In cooperation with
Washington State University, Extension, Mary Ann has sponsored the Horse Symposium at

WSU, Vancouver since 1996 teaching hundreds of local horse enthusiasts. Mary Ann donates

numerous hours to horse-related youth and non-profit organizations such as the Phoenix

Foundation, the Youth Equestrian Science Studies (YESS), the International Society for the

Protection of Mustangs and Burros, the Livestock Advisors and 4 H. She has also been

instrumental in developing equine assisted therapy programs.

Mary Ann has had numerous articles on horse behavior and other related subjects published in a

variety of magazines. Outdoor Life and ESPN II television featured her 22 part horse behavior

and natural health series on Horsing Around. Mary Ann is well published both here and in

Germany and has two new books coming out in German. She is the developer of Toklat
Originals' Natural Vibntions line of magnetic therapy and stress management remedies for



horses and riders and a co-founder of Mystic Horse which is a sales support company for Mary
Ann's edusational and stress management products. Mary Ann continues to research equine
behavior and health care, while she conducts clinics, consults and wites internationally. She has

a book on Herbs for Horses, several CDs on horse behavior, as well as 4 videos/DVDS: The Art
of Buying a Horse, Herbs and Aromatherapy for Horses, Think Like a Horse and My Space

Your Space: Understanding Horse Culture.

As an "Expert Witness", Mary Ann has worked for both plaintiff and defense. Her cases have

involved "horse behavior" and "standards and practices for the industry". Cases have ranged

from auto/horse incidents to horse/rider/people related injuries. She has testified in court on

several occasions and other cases have been settled after arbitration proceedings.

A-2 Publications By Author

Videos, CDs, Books

Stress bei Pferden: Erkennen und Behavndeln, book Kosmos, 2007

Was llferd Wirklich Brauchen, book, Kosmos, 2006

My Space, Your SoaQe-Understanding Horse Culture, DVD MH Productions20}4

Wil/l l4nvco Wic/lnw' f octnnt {rnw tho wild Mystic Horse Productions, 2002 (Audio
CD)
Giving Up Freedom-Findine Friendship: Wild to Domestic Stress Free, MH Productions,

2002 (Audio CD)

Herbs and Aromatherapy.for Horses, Painted Pony Productions, 1999 (video)

Herbs.for Horses, Belvoir Publishing, 1998 (book)

Think Like a Horse, Communication Arts, 1993 (video)

The Art of Butting a Horse, Glenn-Craig Production, 1985 (video)

Magazine Articles
The author has published numerous articles over the last ten years and has written
regularlyfor the following magazines. There are too many articles to list'

The Holistic Horse

Equine Wellness



Natural Horse

Flying Changes

Articles either about the author or by her have been printed in the following international
magazines in the last two years.

Planet Cheval au naturel
Cavallo
Reiter Revue

A-3 Author's Expert Witness Cases in the Last Four Years

The author has periodically accepted cases through TASA -Technical Advisory Services for
Attorneys over the last l0 years.

Peter Moote Law Firm October 2005. Freeland, Washington
Gaumer v. Hardie

Reber Ranch, Horse Evaluation -March 2003, Washington
Steger



A-4 Compensation

Field lnvestigation

Data Review and Report Preparation

$ 2500 paid

$ 2500 to be paid

Total Compensation $ 5000
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81222
The congressional district I represent would

not be such a wonderful place without organi-
zations such as this one, many ol which are
inspired by the Sikeston American Legion
Auxiliary. Most notably, the Sikeston American
Legion Auxiliary takes a keen interest in en-
riching the lives of young people, By spon-
soring participants in Missouri Girls State and
contributing to programs like Sikeston's
Teacher Appreciation Week and the YMCA,
the Sikeston American Legion Auxiliary makes
a profound investment in our future leaders.
Neither does the Sikeston American Legion
Auxiliary forget those who served, supporting
efforts at the Missouri Veterans Home, the
John J. Pershing Veterans Hospital, the Mis-
souri State Veterans Cemetery, and con-
ducting an annual drive to benefit local dis-
abled veterans. There are so many other ways
in which the Sikeston American Legion Auxil-
iary lends its support to our community, they
are too numerous to list today.

Ultimately, the Sikeston American Legion
Auxiliary embodies the virtues of service. They
are an active organization which is well-known
throughout the region for its year-in, year-out
commilment to the care, enrichment and bet-
terment ol the Sikeston community.

As a way of recognizing and honoring the
important contributions of the Sikeston Amer-
ican Legion Auxiliary, I am proud to commend
them for 80 years of philanthropy in the Eighth
Congressional District of Missouri and to wish
them all the best as they continue to endeavor
in the charitabl" r.* community.

CELEBR,ATING THE ACCOMPIJISH-
MENTS AND R,ETIR,EMENT OF
AIJETTE I'UNDEBER,G

HON. MICHAEL M, HONDA
OF CALIFO&NIA

IN THE HOUSE OF R,EPR,ESENTATIVES

Wed,nesdau, June 6, 2007

Mr. HONDA. Madam Speaker, today I rise
to recognize the contributions and well-de-
served retirement ol Ms. Alette Lundeberg.
Alette has served the County of Sanla Clara
lor 23 years, and has worked tirelessly for
decades as an advocate for poor and indigent
peoples, founding numerous programs for the
underserved population in the community,
Alette has been a leading ligure on welfare
and refugee issues at the local, state, and na-
tional levels.

Alette Lundeberg began demonstrating her
leadership ability through teaching in the
1970s as an instructor at San Jose State Uni-
versity and De Anza College in Cupertino. She
laught a graduate-level social science course
locusing on public seruice. ln addition to
teaching, Alette worked as the Community
School Director for the Sunnyvale Elementary
School District, where she established city-
wide community education programs for
women.

From 1977 to 1979, Alette worked in the
County Executive's Office of Santa Clara as
an Associate Management Analyst. She inves'
tigated and mediated complaints of discrimina-
tion, analyzed legislation, and prepared fund-
ing proposals.

ln the 1980s, Alette started working with the
Social Services Agency's Refugee program.
She was responsible for the $16 million dollar
annual budget and managed 130 staff mem-

CONGRESSIONAL RECORD 
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of Remarks
bers while collaborating with local counties
and states on legislation issues,

ln the late 1990s, Alette was appointed as
Administrator of Benelit Services for the Santa
Clara County Social Services Agency, She
has been responsible for the Agency's Em-
ployment Supporl lnitiative, which has been
the planning arena for the Calilornia Work Op-
portunity and Responsibility to Kids, a welfare
program that assists California families
through services and cash aid. Aside lrom
working as the Administrator of Benefit Serv-
ices, Alette has also been a Board Member for
numerous local community groups including
the San Jose Development Corporation,
Planned Parenthood of Santa Clara County,
and Asian Americans for Community lnvolve-
ment.

Madam Speaker, I rise today to honor this
wonderful role model and mentor: Alette was
my teacher on women's issues. Alette has
spent countless years enriching the commu-
nity through her leadership and dedication.
Alette Lundeberg's work has been inspirational
to many in the community and I otter her my
best wishes for her much deserved retirement
and thank her once again for her work serving
the people of Santa Clara County.

June 6, 2007
HONORING AR,IZONA'S WII,D

HORSES

HON, RAUL M. GRIJALVA
OF AR,IZONA

IN THE HOUSE OF REPR,DSENTATIVES

WednesdaA, June 6, 2007

Mr, GRIJALVA. Madam Speaker, I rise
today to honor Arizona's wild horses living in
the Apache-Sitgreaves National Forests.

The residents of the State of Arizona deeply
value these magnificent wild horses.

These beautiful wild horses are truly the
"Living Symbols of the West," as described by
the Wild Horse and Buno Act passed by Con-
gress in 1971 to protect the wild horses of the
United States.

The Rim Country wild horses date back to
mounts brought by Father Eusebio Kino, who
began his 1653 mission to eastern Arizona by
setting out from the lands of my constituency
in southern Arizona and traveling across our
State northeast to the "borders ol the lands of
the Apacheria which border on New Mexico."

These original Spanish horses are the great
ancestors of the Mogollon Rim country wild
horses. They were the mighty Andalusian war
horse, whose origins go back more than
28,000 years to the original lberian horse; the
magnificent Spanish Barb; and the graceful
and fluid Spanish Jennet, the mount of many
of the great kings of Europe; and the strong
bloodlines of these original horses appear al-
most unchanged in our Rim wild horses 400
years later.

Our Arizona Rim wild horses are the direct
descendents of the Spanish horses prized by
the conquistadors so highly that the foals were
carried in hammocks to protect their legs until
they were old enough to travel on the forced
marches; and prized by the early cattlemen for
their endurance and heart and were the very
mounts of the U.S. Cavalry as they rode to
protect and expand the American west.

The Arizona Rim Country wild horses living
in Apache-Sitgreaves National Forests are a
most precious natural resource to be pre-
served lor our children and grandchildren who
will be able to see them lor generations to
come' 

+
THE PGA OF AMER,ICA/DISABI,ED

SPORTS USA MILITAR,Y GOI,F
PROGRAM

HON. RON KTEIN
OF FI,ORIDA

IN THE HOUSE OF REPRESENTATIVES

WednesdaA, Iune 6, 2007

Mr. KLEIN of Florida. Madam Speaker, I

rise today to recognize an excellent new
project to improve the lives of American sol'
diers who were wounded serving our country:
lhe Disabled Sports USA Military Golf Pro-
gram, The Wounded Warrior Project, Disabled
Sports USA, America Supports You and the
PGA of America have created a riew program
that aims to help rehabilitate veterans severely
wounded in lraq and Afghanistan, By instruct'
ing these wounded warriors how to play golf,
the PGA and Disabled Sports USA teaches
our disabled veterans a fulfilling recreation
pursuit.

These organizations provide invaluable
services to our veterans, Wounded Warriors

HONORING GEOR,GE E. STEPP

HON. TOM DAVIS
OF VIRGINIA

IN THE HOUSE OF REPR,ESENTATIVES

Wed,nesdav , June 6, 2007

Mr. TOM DAVIS of Virginia. Madam Speak-
er, I rise today to honor Mr, George E. Stepp
tor 38 years of dedicated service to the youth
of Fairfax, VA,

Mr, Stepp began his career in 1969 as a so-
cial studies teacher with Fairfax County Public
Schools. He quickly and eagerly made the
transition to the administrative side when he
was promoted to become assistant principal at
Falls Church High School. Mr. Stepp went on
to serve as principal at West Springfield High
School for 6 years and Lake Braddock Sec-
ondary School for 3 years. ln 1989, he be-
came the superintendent of schools for area
lV in the Faidax County Public School system.
He served in this position until he retired to
become superintendent of schools for the city
of Fairfax.

Over his career, Mr. Stepp has dem-
onstrated an interest in his students, a desire
to help lhem succeed, and the ability to put
these aspirations into policies that create posi-
tive tangible outcomes. All students, faculty
and parents who have been through one of
his school's have expressed their heartlelt ap-
preciation for the tireless work he has under-
taken on their behalf.

Madam Speaker, in closing, I would like to
commend and congratulate Mr. George E.

Stepp for all of his accomplishments. His leg-
acy of success is found in each and every stu-
dent who has traveled through his halls, taken
his tests, and is now a contributing member of
our community. While he will be greatly
missed, his retirement is well deserved, I call
upon my colleagues to join me in applauding
George for these past accomplishmenls and in
wishing him continued success in the years to
come.
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Troy B. Froderman, Esq., SBN 012717
Anthony W. Menill, Esq., SBN 022598
BRYAN CAVE np, #00145700
Two North Central Avenue, Suite 2200
Phoenix, Arizona 85004-4406
E-mai I address : anthony. m errill@bryancave. com
Telephone: (602) 364-7000
Attorneys for Plaintiffs

Paul K. Charlton
United States Attorney
Richard Patrick
Assistant U.S. Attorney
Two Renaissance Square
40 North Central Avenue, Suite 1200
Phoenix, Arizona 85004-4406
(602) s 14-7s00
Attorneys for Federal Defendants

UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

IN DEFENSE OF ANIMALS, a non-profit
organization; the ANIMAL WELFARE
INSTITUTE, a non-profit organrzation; and
the INTERNATIONAL SOCIETY FOR THE
PROTECTION OF MUSTANGS and
BURROS, a non-profit organization;
PATRICIA HAIGHT, an individual;
RICHARD POTTS, an individual,

Case No. CV-05-2754- PHX -FJM

STIPULATION AND JOINT
MOTION FOR ENTRY OF ORDER
ADOPTING STIPULATION AND
DISMISSING CLAIMS

Plaintiffs,

vs.

UNITED STATES GOVERNMENT,
DEPARTMENT OF AGRICULTURE, MIKE
JOHANNS, as acting LTNITED STATES
SECRETARY OF AGRICULTURE;
LTNITED STATES FOREST SERVICE;
ELAINE J. ZIEROTH, as the acting UNITED
STATES FOREST SUPERVISOR,

Case 3:05-cv-02754-FJM Document 54 Filed 03/14120A7 Page 1 of 4
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Defendants.

Plaintiffs In Defense of Animals, a non-profit organization, the Animal Welfare

Institute, a non-profit organization, the International Society for the Protection of

Mustangs and Burros, a non-profit organization, Dr. Patricia Haight, and Richard Potts

(collectively "Plaintiffs"), and Defendant United States Government, Department of

Agriculture, Mike Johanns as United States Secretary of Agriculture, United States Forest

Service, Elaine J. Zieroth, as the United States Forest Supervisor (collectively "Forest

Service")r hereby STIPULATE and JOINTLY MOVE for entry of an order dismissing

the above-captioned action without prejudice on the terms and conditions set forth in this

Stipulation.

Plaintiffs commenced Civil Action 05-2754 PHX-FJM against the Forest Service,

on September 9, 2005, alleging violations of the Wild Free Roaming Horses and Burros

Act of I97I, 16 U.S.C. Section 1331, et seq. (the "Act"); the National Environmental

Policy Act,42 U.S.C. $ 4321 et seq. ("NEPA"); and the Administrative Procedure Act, 5

U.S.C. $ 701, et seq. ("APA"), in connection with the issuance of a Solicitation for Bid

for the capture, relocation, and eventual sale of approximately 120 trespass horses, from

an unknown number of horses residing on public lands.

IT IS STIPULATED by and between the parties as follows:

l. The Parties agree that settlement of the Civil Action on the conditions

stated below is in the public interest and is an appropriate way to resolve the present

dispute between them.

2. The undersigned representatives of Plaintiffs and the Forest Service certify

that they are fully authorized by the party or parties whom they represent to enter into this

Stipulation and legally bind the Parties to the terms and conditions contained herein.

1 Mike Johanns is substituted for Ann M. Veneman pursuant to Rule 25(d), Fed. R. Civ.
P

ctJ3€'r:os -cv-02754-FJM Document 54 2rit"d 
0311412CIa7 Page 2 of 4
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3. The Parties hereby agree that the Heber Wild Horse Tenitory still exists

and has not been dissolved.

4. The Parties hereby agree that wild horses are by law an integral part and

component of the natural system of the public lands, as expressed by Congress in the

Wild Free-Roaming Horses and Burros Act of I97I as amended. The Forest Service will

work with the public, including Plaintiffs, in the development of a written Heber Wild

Horse Territory Management Strategy in accordance with the provisions of the Act.

5. The Forest Service agrees to refrain from any gathering or removing of

horses within the Heber Wild Horse Territory, as well as, on the Black Mesa and

Lakeside Ranger Districts (which are considered the Sitgreaves National Forest) until the

Forest Service completes, with public involvement, an analysis and appropriate

environmental document pursuant to NEPA and develops a written Heber Wild Horse

Territory Management Strategy. The Forest Service will involve the public, including the

Plaintiffs, in scoping for this analysis. The Forest Service will provide Plaintiffs with

specific notice of the document and consider Plaintiffs' comments on the same, however,

Plaintiffs' comments are not entitled to any different weight or consideration than any

other member of the public.

6. The Forest Service will continue to coordinate with the White Mountain

Apache Tribe for repair and maintenance of the boundary fence.

7. Plaintiffs reserve the right to object to any provision, term, or condition

contained in the Management Strategy andlor the results of any study, assessment, or

evaluation used to support the Management Strategy. Nothing in this Stipulation shall

bar Plaintiffs from filing a new civil action in the future should there be a dispute

involving this Stipulation, the NEPA process or final NEPA document, and/or the

Management Strategy.

8. Upon approval of this Stipulation and granting of this Joint Motion by the

Court, all counts of Plaintiffs' Complaint in Civil Action 05-2754 PHX-FJM shall be

dismissed without prejudice and parties will agree to vacate the injunction.

ctJ3o#g:os -cv-02754-FJM Document 54 3Fil"d 03114120a7 Page 3 of 4
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9. Upon dismissal of this civil action, the Forest Service will pay the Plaintiffs

a total of $3,000.00 in full and complete satisfaction of any and all claims for attorneys'

fees and costs of litigation by Plaintiffs for pursing Civil Action 05-27 54 PHX-FJM.

10. Plaintiffs agree that receipt of this payment from the Forest Service shall

operate as a release of any and all claims for attorneys' fees and costs that Plaintiffs may

seek to pursue in Civil Action 05-2754-PHX-FJM.

1 1. The Parties agree and understand that the Forest Service's obligations under

this Stipulated Settlement Agreement, with exception of those listed inParcgraph 10, are

contingent upon the availability of appropriate funds, and that nothing in this Agreement

shall be construed as a commitment or requirement that the Forest Service obligate or pay

funds in contravention of the Anti-Deficiency Act,31 U.S.C. $ 1341, or other applicable

law.

12. Nothing in this Stipulation and Joint Motion constitutes an admission by

any Party to any fact, claim, or defense at issue in this lawsuit.

DATED: this 13th day of March,2007.

s/ Paul K. Charlton
PAUL K. CHARLTON
United States Attorney

s/ Richard Patrick
RICHARD PATRICK
Assistant U.S. Attorney
Two Renaissance Square
40 North Central Avenue, Suite 1200
Phoenix, Arizona 85004-4406
(602) sr4-7s00

Attorneys for Federal Defendants

s/ Anthonv W. Merrill
ANTHONY W. MERRILL, ESQ.
BRYAN CAVE LLP
Two North Central Avenue, Suite 2200
Phoenix, Arizona 8 5 004-4406
(602) 364-7000

Attorney for Pl ainti ffs

ctJS€'g:os -cv-a2754-FJM Document 54 4rit"o 03114120a7 Page 4 ol4
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Patrick, Sheri

From: azddb_responses@azd.uscourts.gov

Sent: Wednesday, March 21,2007 3:55 PM

To: azddb_nefs@azd.uscourts.gov

Subject: Activity in Case 3:05-cv-02754-FJM ln Defense of Animals, et al. vs. US Department of Agriculture,
et al. Order Dismissing Case

This is an automatic e-mail message generated by the CM/BCF system. Please DO NOT
RESPOND to this e-rnail because the mail box is unattended
'2r*trNOTE TO PUBLIC ACCESS USERS*** You may view the filed documents once without
charge. To avoid later charges, download a copy of each document during this first viewing.

U.S. District Court

DISTRICT OF ARIZONA

Notice of Electronic Filing

The following transaction was entered on3l2ll2007 at3:54 PM MST and filed on3l2ll2007
Case Name: In Defense of Animals, et al. vs. US Department of Agriculture, et al.
Case Number: 3:05-cv'2754
FiIer:
WARI\ING: CASE CLOSED on 03/21/2007
Document Number:55

Docket Text:
ORDER DISMISSING CASE granting stipulation and joint motion [5a]; ORDERED ADJUDGED
AND DECREED adopting the terms set forth in the parties' stipulation and joint motion for entry of
order; dismissing the above-captioned litigation without prejudice and vacating the preliminary
injunction entered on l2lt3l05. Signed by Judge Frederick J Martone on3l2ll2007. (LAD,)

3t05-cv-2754 Notice has been electronically mailed to:
Richard Glenn Patrick richard.patrick@usdoj.gov, USAAZ.ECFPCiviI@usdoj.gov,
evelyn.bender@usdoj . gov, laree. zickefoose@usdoj . gov
Debra Ann Sirower dasirower @bry ancave.com
Anthony W Menill anthony.menill@bryancave.com, pxdocket@bryancave.com,
sheri. patri ck@bry anc ave. com
Christine Elizabeth Broucek christine.broucek@bryancave.com, dokomatsu@bryancave.com,
pxdocket@bryancave. com

3:05-cv-2754 Notice will be sent by other means to those listed below who are affected by this
filing:

The following document(s) are associated with this transaction: I

Document description: Main Document
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Statement for the l09th Congress (lst Session) in support ofH.R. 297
A Bill in the House of Representatives
House Committee on Resources
Introduced J anuary 25, 200 5

To restore the prohibition on the commercial sale and slaughter of
wild free-roaming horses and burros.

Wild Horses as Native North American Wildlife
By Jay F. Kirkpatrick, Ph.D. and Patricia M. Fazio, Ph.D.

Are wild horses truly "wild," as an indigenous species in North
America, or are they "feral" weeds - bamyard escapees, far removed
genetically from their prehistoric ancestors? The question at hand is,

therefore, whether or not modern horses, Equus caballus, should be

considered native wildlife.
The genus Equus, which includes modem horses, zebras, and asses,

is the only surviving genus in a once diverse family of horses that
included 27 genera. The precise date oforigin for the genus Equus is
unknown, but evidence documents the dispersal ofEquus from North
America to Eurasia approximately 2-3 million years ago and a
possible origin at about 3.4-3.9 million years ago. Following this
original emigration, several extinctions occurred in North Americ4
with additional migrations to Asia (presumably across the Bering
Land Bridge), and return migrations back to North America, over
time. The last North American extinction occuned between 13,000
and 11,000 years ago.l Had it not been for previous westward
migration, over the land bridge, into northwestem Russia (Siberia) and
Asia, the horse would have faced complete extinction. However,
Equus survived and spread to all continents of the globe, except
Australia and Antarctica.

In 1493, on Columbus' second voyage to the Americas, Spanish
horses, representing E. caballus, were brought back to North America,
first in the Virgin lslands, and, in 1519, they were reintroduced on the
continent, in modern-day Mexico, from where they radiated
throughout the American Great Plains, after escape ftom their
owners.2

Critics of the idea that the North American wild horse is a native
animal, using only paleontological data, assert that the species, E.
caballus (or the caballoid horse), which was introduced in I 5 19, was a
different species from that which disappeared 13,000 to 1 1,000 years

before. Herein lies the crux ofthe debate. However, the relatively new
(27-year-old) field of molecular biology, using mitochondrial-DNA
analysis, has recently found that the modem or caballine horse, E.

caballus, is genetically equivalent to E. lambei, a horse, according to
fossil records, that represented the most recent Equus species in North
America prior to extinction. Not only is E. caballus genetically
equivalent to E. lambei, but no evidence exists for the origin of E.

caballus anywhere except North America.3
According to the work of Uppsala University researcher Ann

Forstdn, ol the Department of Evolutionary Biology, the date of
origin, based on mutation rates for mitochondrial-DNA, for E.

caballus, is set at approximately 1.7 million years ago in North
America. Now the debate becomes one of whether the older
paleontological fossil data or the modem molecular biology data more
accurately provide a picture of horse evolution. The older taxonomic
nrethodologies looked at physical form for classiling animals and
plants, relying on visual observations of physical characteristics.
While earlier taxonomists tried to deal with the subjectivity of
choosing characters they felt would adequately describe, and thus
group, genera and species, these observations were lacking in
precision. Reclassifications are now taking place, based on the power
and objectivity of molecular biology. If one considers primate

evolution, for example, the molecular biologists have provided us with
a completely different evolutionary pathway for humans, and they
have described entirely different relationships with other primates.

None ofthis would have been possible prior to the methodologies now
available through mitochondrial-DNA analysis.

Carles Vild, also of the Department of Evolutionary Biology at

Uppsala University, has corroborated Forstdn's work. Vild et al have

shown that the origin of domestic horse lineages was extremely
widespread, over time and geography, and supports the existence of
the caballoid horse in North American before its disappearance.4

Finally, the work of Hofreiter et al, 5 examining the genetics of the
so-called E. lambei from the permafrost of Alaska, found that the
variation was within that of modern horses, which translates into E.

lambei actually being E. caballus, genetically. The molecular biology
evidence is incontrovertible and indisputable. The fact that horses
were domesticated before they were reintroduced matters little from a
biological viewpoint. They are the same species that originated here,

and whether or not they were domesticated is quite inelevant.
Domestication altered little biology, and we can see that in the
phenomenon called "going wild," where wild horses revert to ancient
behavioral patterns. James Dean Feist dubbed this "social
conservation" in his paper on behavior pattems and communication in
the Pryor Mountain wild horses. The reemergence of primitive
behaviors, resembling those ofthe plains zebra, indicated to him the
shallowness of domestication in horses.6

The issue of feralization and the use of the word "feral" is a human
construct that has little biological meaning except in transitory
behavior, usually forced on the animal in some manner. Consider this
parallel. E. Przewalski (Mongolian wild horse) disappeared from
Mongolia a hundred years ago. It has survived since then in zoos. That
is not domestication in the classic sense, but it is captivity, with
keepers providing food and veterinarians providing health care. Then
they were released a few years back and now repopulate their native
range in Mongolia. Are they a reintroduced native species or not? And
what is the difference between them and E. caballus in North America,
except for the time frame and degree of captivity?

The key element in describing an animal as a native species is (l)
where it originated; and (2) whether or not it co-evolved with its
habitat. Clearly, E. caballus did both, here in North American. There
might be arguments about "breeds," but there are no scientific grounds
for arguments about "species." The non-native, feral, and exotic
designations given by agencies are not merely reflections of their
failure to understand modem science, but also a reflection of their
desire to preserve old ways of thinking to keep alive the conflict
between a species (wild horses) with no economic value anymore (by
law) and th economic value of commercial livestock. Native status for
wild horses would place these animals, under law, within a new
category for management considerations. As a form ol wildlifle,
embedded with wildness, ancient behavioral patterns, and the
morphology and biology of a sensitive prey species, they may finally
be released from the "livestock-goneloose" appellation.

Jay F. Kirkpatrick, Director, The Science and Conservation Center,
Billings, Mondana, holds a Ph.D. in reproductive physiology ffom the
College of Veterinary Medicine at Cornell University. Patricia M.
Fazio is currently a freelance environmental writer and editor residing
in Cody, Wyoming and holds a B.S. in animal husbandry/biology
from Comell University, and M.S. in environmental history from the
University of Wyoming, and a Ph.D. in environmental history lrom
Texas A&M University, College Station.

I "Horse Evolution" by Kathleen Hunt from
www.onthenet,com.aul-stear/horse_evolution.htrl; Bruce J. MacFadden,
Fossil Horses: Systematics, Paleobiology, and Evolution ofthe Family
Equidae (New York: Cambridge University Press, I 992), p. 205.
2 Patricia Mabee Fazio, "The Fight to Save a Memory: Creation of the
Pryor Mountain Wild Horse Range ( 1968) and Evolving Federal Wild
Horse Protection through 1971," doctoral dissertation, Texas A&M
University, College Station, 1995, p.2l .

3 Ann Forstdn, 1992. Mitochondrial-DNA timetable and the evolution of
Equus: Comparison ofmolecular and paleontologrcal evidence. Ann. Zool.
Fennici 28:301-309.
4 Carles Vild, Jennifer A. Leonard, Anders Gdtherstrdm, Stefan Marklund,
Kaj Sandberg, Kerstin Liden, Robert K, Wayne, Hans Ellegren, 2001.
Widespread origins ofdomestic horse lineages, Science 291: 4'74- 477.
5 Hofreiter, Michael; Serre, David; Poinar, Hendrik N.; Kuch, Melanie;
Piiilbo, Svante. 2001. Ancient DNA. Nature Reviews Genetics. 2(5), 353-
359.
6 James Dean Feist and Dale R. McCullough. 1976. Behavior pattems and
communication in feral horses. Z. Tierpsychol. 4 I : 367.
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Preselve Status Quo

r Plaintiffs seek only to presefire the status quo.

r I)efendants intend to irreparably violate the
status quo byt
r Removing horses from the A-S Forests prior to this

Court's determination rcgarding their wild and
pfotected status.

2



PI Standard

Two Tests

r (1) Ukely to succeed on the merits and m^y suffer
Lrr:eparable ititrry absent injunctive relief. See Self-
Realization Fellowship Church v. Ananda,59 F.3d
902,91,3 (9th Cir. 1995); and

r Q) Serious questions going to the merits of a claim
and the balance of hardshipr tipr in favor of the
moving parw. Id.

(_-, IJ-

t

3



PI Standard

I Two tests are not separate, but rather represent a
sliding scale in which the required probability of
success on the merits decreases as the degree of
harm increases.

r See Oakland T un Inc. v. Chroni e
a

Publis Co ,762F.2d 1374, 1,376 (9th Cir.
l

1e85)t Mai S sCo . v. Peak Co uter
Inc., 991, F.2d 51,1, 516-17 (9th Cir. 1,993).



Imeparable Harrrn

I Allowing Defendants to proceed with the
unlawful removal of neady 400 potentially wild
horses will result in irrepambke injury.

r Once these wild horses are capttrred and
removed, th.y cannot be replaced.



Irreparable Harrrr

I As indicted by the wording of the Wild Horse Act, urild
horses "endch the lives of the American people" and
"contribute to the diversity of life forms within the
Natiofl." 16 U.S.C. 1331.

t As Congress declated in 1971,, "these hofses . . . ate fast
disappearing from the Amerrcafi scene."

r Defendants' actions constifl]te more than simply
the population, but rather a total removal of all

horses within the A-S Forests. Id.



Serious auestions

t Serious questions refer to mafrets which cannot
be resolved one way or the other by the court at
the hearing on the injunction; and

r \K/hich present a need to presefire the status quo
lest one side prevent resolution of the matter by

the staflrs quo.

lic of the P v. 862F.2d
1355,1362 (9th Cir. 1988 (.r banc), cert. denied,490
U.S. 1035, 109 S. Ct. 1933 (1989).



Likelihood of Success/Wild Horse
Act

r In 1,971,, Congress recognu,ed that:
Wild free-roaming horses and burros 

^re 
li.rirg

symbols of the historic and pioneer spirit of the
$7est; rhat th.y contribute to the diversity of life
forms within the Nation and enrich the lives of the
Americanpeople. L6 [J.S.C. S 1331.

'lX/ild free-roarning horses and burros shall be
protected. . . as aflintegralpart of the nafr,xal
system of the public land." Id.

8



Wild f{orse Act

r Under the Wild Horse Act, wild free-roaming horses and burros
means "aJl,unbranded and unclaimed horses and buros and their
progeny that have used lands of the Natio nal Forests system on
or after l)ecember 1.5,1,971, or do heretfter use these lands as all
or part of their habitat" See 36 C.F.R. S 222.20(13).

r Unbranded claimed horses and burros for which the claim is
found to be erroneous ase also considered as wild and free-
roaming if they meet the cr:terLa above. Id.

r The federal tegulations also provide that horses not meeting the
above definitioo, but which become intermingled with wild free-
roaming horses or burros, are accorded the same protection as

"wild" horses. See 36 C.F.R. $ 222.23.
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Anct bciag fut e{y seortr, sd r4loo hfu od".Sr.t, Lcc IGm rod

says:

l. I ern a curtrot rosidcnt ofHcbcrlovcgaard, Arirmt.
2. Irmovcr$crgcof ltyGarsofrga

3- I havc rcsitcd ia 6c Lhdca aree, Naajo Courry, Arizooa,

4. I bavc bca hnting h ad visiting &c Hcbco0wrgrad sE &cle
1970's adbrvc pcocnttywiUascdtflo !.gcte hc.& ofxild tcscs [!t

5. Iuoc[ucollyqbycdrtrhBurtmR.sB/. Ariane

f. I havc sccn hcrils of rvild hones rr tlr i:llowiag la,-e.t'ons betivccn

apprcximatciy 1977 dnd prcscai rilrc
a) alotg fu;csr Ser!,ioe Rrrad 36

b) bet*.cr*Forsst Ser.iceRosCs i0? aod l*6
c) lrcafForqstSerric:Road 125

d) tearS'ore* Scn'iccRoad t41

e) on Furcst Scn,ice Rrrrd -100

O ncar rhe Forest Scria: Road 1193.

7 - t hrvc also secn rlrc herds outsidc of Bison Ranci in OvcrgaariJ. ..\rir:rea.

8. i ha..c nol wi''osss(d m; mruting ar bt.andings oa inry of the sild hoises

that I har c cncouotcred.

9. I bave seca be*'ceil l5 to 3(l \rili horsc,! at qr$' givcntime.

10" I havc seco al least fv€ (5i foals sincc lhc beginning of2005 and ovcr the

ycars I hale s€en aunrerous othcr foals.
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Defendants Offer No Conffary
Evidence

r No certified administrative record.
rArbLftary and caprLcious decision.

r l)efendants claim horses arrtved after
Rodeo-Chediski wildfires in 2002 no
proof
r\ilTitnesses saur unbranded horses in the

Forests prior to the wildfires.
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Ana bcing frs dulysuun ad rpo lqodt affisrr, Diroe Dal,lfln d?occc rlrd

r.!|s:

I u a curatrcsik ofHcbcr0vctglo4 fuizmr-

I u cncrthc rgo of 18 ycm ofrge.

I haw nsidcd in rbc EcbeclOvctgrr{ ana Nrlqio Ccndy, Arizura sb
1989.

1- I u curcody qlotcd rt tin Buru Ralty.

5. I have scca hcdr of wild hrsei bcghaing elog 6c tqdets of
Ranc,b rnd cothuingcrS toqnrll $qrlsc rcsod d@g SarA Rqne 260.

6. I lu're soco a l*rd of rvilrt horses of rgprorirnarely 20 to j0
arco as earl-r- as 1995 and p<'ssibly wlier, l*cll bcfore thc Rodoo-rJhc{tiski ftci.

Iilrtka6ar sayab uugbr

1.

L
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CouyofNaajo

Comissioo Fnim.

s3,

$bsibod lnd cqw bt6re c rbL f rLy of Scprcabcq 2005.
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No Conffary Evidence

r Defendants clairn horses belong to the
Apuche IndiattTribe specul atton.
r Witnesses do not re

horses.
port anybnndirg on
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31.

@T'NTYOFNAVAJO

A*.r beiog frt &ty ssarl md qpmlds oodt fian{ Ron Bdtz dcps
s&!41:

l.
2.

t.

I m e crrtrcotreidcot of Hcbcrlovcrgar4 Arizma
I u wcr 6c lBc of t6 ycars of aga

I hew scaid€d in the HcbcsOecrgrE d alc., Navrjo Couty, shc€

t

t

8
+

I

t
)
I!
2

I

19t0.

4. Pric to tbc Rod.o-Chcdiski frres in )C4X, t had seerr hr4r jrris:s
ihroughot Jr Heba.tovergrurd a:es, The siz, cf &e hcrds hevc raried b{t hace

inchdcd at lsrst ! dozen hcrrses ar zny git*n time-

5. lloae of the horscc that I bave vie*tei cr,er rle .ieus rr-,crc brudcd o( had

any domcstic narkiags, ro rhe bcsr of rny knowrcdge. r bcrier.e rhat oc mrrny io:;r.r,a*s I
was close coougL tc' ha*a ries'cr! or sccn brmds tr mukings had thcrc bccn aoj .ol thcrc
horscs.

6. Ibrorrgborn the l9t0's, I oicn &cryc bctwe.n H€b.f, aod tlolbrco&,
fuiz&a dog Srelc Rode 327, Drring my &ives back od fodh, I tad tfu ogporarniri.

to vie* muy taib of wild hascs along thir rcutc" Il the 1990's, t frcqueody sew thce
wild hG"' whilc t 

"'as 
diviag soq6 tonrad chareron, Arizooa- Howevcc, silcc 6c

Ro&o{rcdiski ftes of 2002, I havc noticcd an ilcreesed nurnbcr of wild horscs nea
Bisoo Raoch in Ovcreaarq Arirlna
u

u
25

26

27

2E

sg99tiFEn6
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No Contnry Evidence

r Defendants claim no urild horses in
Forests.

I No proof of "trespass livestock" claims.

t7



STATEOFARIZOT{A

13.

COUNTYOFNAVA'O

AScr hing fts &ry swqr, ed ry6 h c"rl\ affud. gart(r
dcpoecs:

I rm olct thc rga of lt ycar dd-

I am r wtcot'rccidcot of olqgud, Adz6"
Ibzvc rcsirlodb tieOvl'g|.d &a l.hyio Coualy,

I rm crutaily c4lrycd d Jb Bu!!o R€elty.
3!
i
I *urroonding ccc siaco rgpocirucly ZXla

I havc oeca hcrdr of rild hcscs G. thc bocderr of Xtcaort end

c- Il fad, iri 2#lt, t pld.ographcd I largi hcrd of ftcse wild honcs aiong

Sr€ Rouie 260 in t'civ,'06 Forcs( Roeds i0? rnd 139. .{,nached hc:trr arc !r.rc ard

:c:ect ccpie* r:I'pholograpir I to.k oo lrfa1. 15. 2004. iCcnrified as E>Jiibir .\. ])ue ts

d:c laae:iz-c ofdris'nsd- vhich I 6r!r:.1c d dlpierurutcly -10 ri' 4C hcri. I hrd li: ra\c

t*c seperatc phorogapi:-s rr: crpnrc thc urdre herd.

PlEttcr6.dsryith
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Afur bd4 8cil rlrrt), r*otL ild qpn ls o&, .fi'"g wyql
1- I un<xtr&oagsof l$ycersold.

2- IorqsgrrrcsirtrntoflEtrr/orlrener4 Aiurrr,

dcgescs:

3- Itt"etstdcdinOt ficbcr/C\nryEd1g.,Ns"do Arironr. rircc

4. I socndycaplsydr(BisoRaqf, !.BE
5. I hae sotn trdr otr wnd brs tn thc b€dq, Ubtn Rdr atd
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Wild Horse Act

I Plaintiffs have presented evidence that the
horses soqght to be removed meet the definition
of urild, free-roaming horses under the Wild
Florse Act.

r Of the various herds of wild horses obsenred in
the Forests since the 1970s.

I None ate branded or claimed.

24



Itlld and Freo Boertsg Eotse3 aord Burroe qr Rrbllc l,slds Report 3

Part fV. l€sritosy rdJustrcqts
beeo atrprovcd tlrangh the IIEPA
Psocesg rhrtng ff 90 and Ff 91.

BeporE ooly tbse temltory changes that bsve
and/or tbe Forest Lsad llanagorent

t. llale of terrltprtes dlscontlnrad. I{one

2- Naae of territorl,es rAere boundarieg uere adJusted.
Ptlt V. Statc Fllal Eol3e gld BuFo progsr Onerrrlel, for Flscal
f991 (use addltlqral spscs as ueedeill: ilone

StAlts: !n.tzone

1990 ana

PBOGRlll EIGSIJGffiS: Re1rort .anagerent actloos, cooperatio g3c'rllr8,
mtcilortlrtrsp€cd.f €treDtg. ffards, ete, Prc\zfde one oa Ero uecalotet

accell.ehrents Of partlcnl.er lnterest roulat be ranage!€Dt havtng to
do rl'tb or docrgting relatlonslrlos behreea ffilA rarratellent tl'es srd

andr/or
Itrrcstoclc.

rcseot toards ecologJ,ca,l statrrs anal raageland bealth
cocallnatl.to of filA luragereat a'd plrrni-t for petllitted
llone

PEOGRAII ISfilES: PDcrefate ernrF as. of raJor tssues yrth $ll&B
lanag€.€ot 1..e. lssuee associated rlth drought , disease outhealcs,barassmt/c8ptilse/k1[l.ag of rl.ld
dl.sagreeoeotg, e!c.

.-.
/Approxirnately 5 rq13l horses wander
from the llhite River Apache Reseryat
horses, neither does the Forest Serv
the horses eventually.

borses and burros interagsrcy

along the l'logolloa Rim 6s61 and forth
ions- fhe lnd'i ans do not rnanage the
ice- Natural attritioh will elininate

25



Likelihood of Success/NEPA

I NEPA requires a federd, agency such as USFS to
prepare a detailed EIS for all "maior federal acttons
significantly affecting the quality of the human
environment.t' See lue Moun B
Proiect v. Blackrvood, 161, F.3d 1,208, 1,21,I-121,2 (9th
Cir. 1998) Giti"g 42U.S.C. S 4332@(C)).

I The decision to permanently remove horses from a
protected territory constitutes a "major" acflon. See

Ametacafl ofse Protection Assoc. v. Andrus. 608 F.2d
811, 81 4-I5 (9th Cir. 1979).

26



NEPA

I The pluin langu^ge of I{trPA makes ckear that
I)efendants rnust comply with the EIS
requirement to "the fullest extent possible." 42
U.S.C.S 4332(.).

r Defendants have no discretion regardirg
compliance with NEPA;

r The requirement that EIS be prepared fot all
r;liaior federal actions sigoificandy affectirg the

of the humatt environment is mandatolT.
J

drus. 608 F.2d at 8L5.

27



Mootness

An action for attinjunction does not become
moot merely because the conduct complained
of was terminated, if there remains apo.ssibility
of feoccufrence.

r See FTC v. Affordable Media. LLC,779 F.3d 1,228,

1,237 (9th Cir. 1,999) (citing Allee v. Medrano, 4'1,6
\t\v

u.s. 802,801 (1,974)).

28



Defendants Have Not Shown
Mootness

r An action becomes moot only when: -

r (t) There is no reasonable expectation that the

wrong will be repeated; and

I Q) nterim relief or events have completely and
irrevocably eradicated the effects of the alleged
violation."

Norman-Bloodsaur v. Lawrence Berkele]r Lab. ,1,35
F.3d 1,260,1274 (9th Cir. 1998).

29



Mootness

I To establish that the need for aninjunction is
moot, I)efendants must "show that'subsequent
events [have] rnade it absolutely cleat that the
allegedly wrongful behavior cannot reasonably
be excepted to reoccur."' ,

135 F.3d at 1,274.

r Here, I)efendants have made no such showing

30



Preliminary Itti unction

r The Court should enter apreliminary irj*ction
prohibitirg D efendants from:
r Awarding a bid for the capture and removal of the horses'

and 

^- b E vae av- s^v -ny ewv r'rY ^v^.'v Y s v^ r^v ^^vrvvvt

I Rounding up and removing any of the horses from the
Apache-Sitgreaves National Forests

r Require Defendants to cgpply ytr the census
requirement of the Sfild Horse Act byt
r Flumanely

horses to determine
an inventory ot accounting of the

eir number and status as wild or
domestic trespass, branded versus unbranded; and

r Presenting reliable data or investigative reports to support
their fiodirp.

31




