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5 February 2020
TO: Objection Review Officer: 

Forest Supervisor Tom Montoya, Wallowa Whitman National Forest
VIA: http://www.fs.fed.us/nepa/nepa_project_exp.php?project=54613 
Subject: 36 CFR 218 objection of the Cold Elk Range Analysis 
Dear Forest Service:

In accordance with 36 CFR 218, Oregon Wild hereby objects to the project described below.

DOCUMENT TITLE: Draft Decision Notice & Finding Of No Significant Impact - Cold Elk Range Analysis
PROJECT DESCRIPTION: The proposed decision, Alternative 2, authorizes livestock grazing within the Cold Spring and Teepee Elk Allotments of the Cold Elk Range Analysis project area, and closes the Lost Cow Allotment. The proposed action will 1) reduce the grazing season from six months to five months, 2) reduces utilization standard in three pastures with unsatisfactory locations, until those pastures area determined to be satisfactory condition, and 3) adds the design criteria of deferment, rest and fencing to further protect resources.
PROJECT LOCATION (Forest/District): Wallowa Valley Ranger District and

Hells Canyon National Recreation Area, WALLOWA COUNTY, OREGON
NAME AND TITLE OF RESPONSIBLE OFFICIAL: Kris Stein, Wallowa Valley District Ranger
LEAD OBJECTOR: Oregon Wild
REQUEST FOR MEETING TO DISCUSS RESOLUTION: Oregon Wild hereby requests a meeting to discuss potential resolution of the issues raised in this objection. Please contact Oregon Wild’s Northeast Oregon Field Coordinator, Rob Klavins (rk@oregonwild.org) to schedule the objection resolution meeting.
NARRATIVE DESCRIPTION OF THOSE ASPECTS OF THE PROPOSED DECISION ADDRESSED BY THE OBJECTION:
In general, Oregon Wild is concerned that the draft DN does not do enough to ensure protection of springs and streams, fish and wildlife, and fails to provide a specific plans for monitoring and enforcement. Our objection points below describe violations of: 
· NEPA’s requirements to take a hard look at relevant environmental effects, to disclose compliance with substantive requirements, and to consider all reasonable alternatives; 
· NFMA’s mandates to identify lands suitable for grazing based on economic and environmental consequences of grazing and alternative uses forgone.” And to follow the requirements of the Wallowa-Whitman LRMP, as amended by PACFISH;
· the Forest Service’s notice-comment-objection regulations (36 CFR §218) that require the Forest Service to consider comments.
SUGGESTED REMEDIES THAT WOULD RESOLVE THE OBJECTION:

Oregon Wild respectfully requests that the Forest Service withdraw the recommended project and —

1. Issue a clear decision that protects important habitat features for native species of terrestrial and aquatic flora and fauna, and includes a robust program of monitoring and adaptive management to protect public resources; or
2. Prepare an EIS to address the significant impacts and unresolved conflicts and fully complies with the requirements of NEPA and the CEQ regulations and addresses the specific concerns expressed below and in previous comments.

DESCRIBE HOW THE OBJECTIONS RELATE TO PRIOR COMMENTS:
All the issues addressed in this objection were raised in Oregon Wild’s 7 Nov 2019

NEPA comments.
SPECIFIC ISSUES RELATED TO THE PROPOSED ACTION:

1. Failure to Require Rest After Fire. We object to the decision not to require at least a full season of livestock rest after prescribed fire, and the failure to disclose the environmental consequences of not providing such rest. Soils are far more sensitive to compaction and erosion after fire. Vegetation is also in a state of recovery. The new green shoots are essential to restoring plant vigor and biomass, but those same shoots are highly palatable to livestock. Failure to provide rest after fire is likely to lead to degrade range conditions. Plant communities are more vulnerable to invasion by non-native plants/weeds. Grazing is likely to exacerbate that problem.
2. Failure to Address Grazing Suitability. The EA and draft DN failed to address grazing suitability. The FS is tiered to an LRMP that did not follow the rules in place at the time for identifying lands suitable for grazing. FSEEE’s 1995 report on grazing suitability says – 

“Instead of analyzing the ‘economic and environmental consequences of grazing and alternative uses forgone’ as required by the regulations, the typical forest plan, if it addresses grazing suitability at all, narrows its suitability analysis to questions of forage production and steepness of slope. Instead of publishing a map that identifies lands suitable for grazing on a site specific basis, the typical forest plan describes suitability in generic terms such as absolute numbers of suitable acres or the proportion of the total area that is allotted for grazing. For example, the forest plan for the Wallowa-Whitman National Forest addresses grazing suitability as follows--  ‘Of the 2.3 million acres of the Forest, approximately 1.3 million  are classified as suitable for livestock grazing under controlled  management conditions that will maintain or improve the range  resource. . . . In addition, current management is not always  adequate to provide for rehabilitation of existing problem areas  or to consistently prevent the occurrence of new problems.20’ Although this discussion is more detailed than most of the eastside forest plans, it completely fails comply with the NFMA regulations. The plan does not identify which lands fall into the 1.3 million acres that are "classified as suitable" for grazing. In addition, the plan fails to disclose the criteria used to classify lands as suitable for grazing. Finally, the Wallowa-Whitman Forest Plan failed to account for management constraints. If "current management is not always adequate to provide for rehabilitation of existing problem areas or to consistently prevent the occurrence of new problems," then the Wallowa-Whitman Forest erroneously identified as suitable for grazing areas that will be unacceptably degraded by livestock.” 
Heiken D., 1995. RIGHT PLACE -- WRONG ANIMAL: Determining Grazing Suitability Based on Desired Ecosystem Outcomes for the Interior Columbia River Basin. Association of Forest Service Employees for Environmental Ethics. May 1995. https://www.dropbox.com/s/ucw50hhs8xsiz2k/AFSEEE%20Grazing%20Suitability%20Report.doc?dl=0. This project cannot rely on the 1990 LRMP grazing suitability analysis because these problems described 25 years ago remain unaddressed.
3. Lack of Economic Analysis. We object to the lack of a thorough economic analysis for this range management decision, especially given the fact that the FS excuse for not doing an economic analysis is that the agency is authorized to permit grazing on “suitable” lands, but we already showed that the FS has not conducted a proper suitability analysis. Given that the Forest Service’s grazing program is subsidized by American taxpayers, we reiterate our request that the economic analysis cover expected costs to taxpayers for things such as fencing, monitoring, enforcement, water improvements, road maintenance, and other costs as well as grazing fees that have been received.
4. Carbon and Climate Change. We object to the draft DN dismissal of the negligible effects of grazing on ecosystem carbon storage. This is an erroneous way to view the effect of incremental carbon emissions on the climate, which is a quintessential problem of cumulative effects. We urge the agency to avoid minimizing the effects of grazing on climate change. To admit that grazing will reduce biogenic carbon storage but then say that the scale is too small to make a difference is an improper way to look at carbon and climate. ALL carbon emissions are minimal if they are looked at individually. The climate crisis is exclusively a problem of cumulative effects, and no emissions should be excluded from that calculus. Global climate change is made better or worse by millions of small decisions about whether or not to cause emissions. Climate change must be addressed by millions of decision-makers around the world, including federal agency line officers making decisions on individual land management actions. The agency cannot argue that grazing this area won’t make a difference in the global scheme of the climate crisis, because, as Voltaire said, "No snowflake in an avalanche ever feels responsible.” The NEPA analysis must recognize that global warming will not be solved by one miraculous technological fix or by changing one behavior or one economic activity. The whole global carbon cycle must be managed to reduce carbon emissions and increase carbon uptake. Recent evidence supports the conclusions that all net emissions of greenhouse gases are adverse to the climate. None can be considered de minimus. “We show first that a single pulse of carbon released into the atmosphere increases globally averaged surface temperature by an amount that remains approximately constant for several centuries, even in the absence of additional emissions. We then show that to hold climate constant at a given global temperature requires near- zero future carbon emissions. Our results suggest that future anthropogenic emissions would need to be eliminated in order to stabilize global-mean temperatures. As a consequence, any future anthropogenic emissions will commit the climate system to warming that is essentially irreversible on centennial timescales.” H. Damon Matthews and Ken Caldeira. 2009. Stabilizing climate requires near-zero emissions. Nature Vol 455 | 18 September 2008 | doi:10.1038/nature07296. Former D.C. Circuit Judge Wald wrote in a 1990 dissenting opinion, which was recently quoted with unanimous approval by the Ninth Circuit in Center for Biological Diversity v. NHTSA: “[W]e cannot afford to ignore even modest contributions to global warming. If global warming is the result of the cumulative contributions of myriad sources, any one modest in itself, is there not a danger of losing the forest by closing our eyes to the felling of the individual trees?” 538 F.3d at 1217. Similarly, the US Supreme Court has already rejected the argument that the agency is making. The Supreme Court’s decision in Massachusetts v. EPA noted that one cannot avoid responsibility to reduce and mitigate the climate problem by attempting to minimize the scale of one’s contribution to the problem. ("While it may be true that regulating motor-vehicle emissions will not by itself reverse global warming, it by no means follows that we lack jurisdiction to decide whether EPA has a duty to take steps to slow or reduce it.... In sum, … [t]he risk of catastrophic harm, though remote, is nevertheless real. That risk would be reduced to some extent if petitioners received the relief they seek." 127 S.Ct. 1438, 1455 (2007) http://web.archive.org/web/20080610172128/http://www.supremecourtus.gov/opinions/06pdf/05-1120.pdf).

5. Failure to Consider Alternative Mitigation for Wolves.  Oregon Wild comments suggested alternatives methods to reduce conflicts between wolves and livestock. The Forest Service dismissed these comments because the agency is following ODFW’s Oregon Wolf Conservation and Management Plan. This is a state plan that has not gone through NEPA and NMFA review. The FS cannot reject alternatives that might be even better than the ODFW plan for protecting livestock, wildlife, and wildlife habitat. The FS is improperly adopting the ODFW Wolf Plan as a de facto forest plan amendment without going through proper procedures. The Wallowa-Whitman National Forest should not repeat the mistake it made with the Lynx Conservation and Assessment which was used in project planning before going through NEPA/NFMA review. See ONRC and HCPC v. Forsgren, 252 F. Supp. 2d 1088 (D. Or. 2003) March 11, 2003. http://law.justia.com/cases/federal/district-courts/FSupp2/252/1088/2424683/.
6. Adaptive Management During Drought. The FS violated NEPA by failing to consider alternatives that include a clear strategy requiring reduced grazing during drought, and by failing to disclose the environmental consequences of not having a clear strategy to reduce grazing during drought. Oregon Wild comments asked that specific contingency plans be adopted to address grazing limitations during droughts. The FS response to comments was dismissive, saying “During annual permit administration, the Forest Service works with permittees to discuss adjustments to grazing strategy if drought conditions were to occur.” This gives the FS far too much discretion. We are concerned that the FS will respond to drought be allowing grazing at a level that is harmful to soil, water, vegetation, and fish & wildlife resources. We need specific plan during drought to protect public-land resources, instead of protecting the livestock industry. 
7. Protection of Springs. Oregon Wild comments said “The Hydrology report recommends action to protect Cold Spring 1, Cold Spring 2, Road Gulch Spring, and Wildhorse Spring. It doesn’t seem to be included in the Proposed action. Did we miss it? If not, why have those recommendations not been adopted. They should be included.” The Response to Comment and the draft DN did not address this recommendation and comment.
8. Continued Grazing in Riparian Area will Likely Violate PACFISH. The Wallowa-Whitman LRMP was amended by PACFISH to require the FS to modify or eliminate grazing practices that will “retard attainment” of Riparian Management Objectives. Neither the EA or draft DN discuss PACFISH requirements, even though grazing is known to be degrading aquatic conditions. Tables 28, 30 of the Aquatics BE lists numerous indicators that are Functioning at Risk (FAR) for the whole Cold Springs and TeePee Elk Allotments respectively, but this is not a site-specific assessment required to meet PACFISH requirements which are described in very specific terms that are measured at the site scale, e.g., pools/mile; large wood/mile; temperature in spawning, rearing, and migration habitats; 75% of streambanks undercut; etc. A proper site-specific analysis would likely show several stream reaches that are not properly functioning due to livestock and not likely to recover with continued livestock grazing. Oregon Wild’s comments on the EA said “Considering an alternative that minimizes grazing and maximizes riparian recovery is required to comply with the ‘do not retard’ standard of PACFISH. The Aquatics BE says that ‘Monitoring indicates that in general this [do not retard] requirement is being met in the CERA project area.’ Meeting this standards ‘in general’ is not adequate documentation of PACFISH compliance, nor adequate NEPA analysis. The ‘do not retard’ standard applies at the scale of sites, i.e., the scale that is monitored for attainment of RMOs.” The Response to Comment does not address this comment. Page 72 of the Aquatics BE for this project says “PFC [proper functioning condition] assessments can be an appropriate starting point for determining and prioritizing the type and location of quantitative inventory or monitoring necessities and has been proven to be an excellent communication tool for discussing and identifying grazing impacts to streams and riparian areas. PFC assessments are conducted with a journey-level interdisciplinary team. One purpose of these assessments is to help correlate the findings with the trend towards attainment of the PACFISH Riparian Management Objectives (RMOs), more specifically, to determine whether grazing practices are retarding attainment of near natural rates of recovery of RMOs as discussed in PACFISH Enclosure B (Rev. 7/31/95). The WMO experimented with a modified PFC assessment (PFC Plus) for the Cold Elk RA.” This makes it sound like some sort of analysis was done, but the NEPA analysis lacks a clear record of the results of the PFC assessment and whether and how it may have been used to conclude whether attainment of RMOs is being retarded or not. There is no clear cross-walk between PFC Assessment and the Riparian Management Objectives described in PACFISH. Tables 5 through 9 of the Aquatics BE (pp 7-10) displays results from Multi-Indicator Monitoring (MIM) showing that several aquatic indicators are not meeting objectives and others were not sampled. This raises more questions than it answers about PACFISH compliance. See discussion below regarding the need for NEPA analysis to provide such a record of compliance with substantive requirements.
9. Failure to Take a Hard Look at Broady Creek Degradation. We object to the finding that the degraded condition of Broady Creek is not in violate of PACFISH/INFISH. Oregon Wild’s comments said “Broady Creek seems to have serious sedimentation issues. The Forest Service found – with seemingly no basis – that “current grazing does not appear to be impacting aquatic and riparian habitat of Broady Creek”. What is the basis for that conclusion? If none can be provided, the issued should be meaningfully addressed.” But the “comment considerations” table did not respond to this comment.
10. Horse Creek is Being Degraded but not Monitored. Oregon Wild asked why Horse Creek appears to be degraded by livestock but is not being monitored. The Response to Comment failed to address this comment.
11. Lower Cottonwood Pasture. Oregon Wild and others asked for “at least” 5 years of rest for the Lower Cottonwood pasture that provides important habitat for Snake River steelhead. The DN adopts “up to” 5 years rest. The EA failed to consider our suggested reasonable alternative and fails to fully disclose the risks of providing less than 5 years of rest for the Lower Cottonwood pasture and the important fish habitat it contains.
12. Cottonwood Creek and Broady Creek. We recommended end of season objectives for Cottonwood Creek in the Upper Cottonwood and South Wildhorse pastures, as well as Broady Creek in the Rock Ridge and Long Ridge pastures include a Greenline Stubble Height of ≥6” as on the portion of Cottonwood in the Lower Cottonwood pasture and E.F. Peavine Creek in the Elk Pasture.

13. Wildlife Mitigation. Oregon Wild comments asked the FS to use smooth bottom wires to help mitigate the adverse effects of fences on wildlife. The EA, DN, and Response to Comment failed to address this comment.
14. Monitoring and Accountability. Oregon Wild asked the FS to identify specific locations (GPS coordinates) where range monitoring will occur and specific plans for enforcement actions when grazing requirements are violated, so that range monitoring and adaptive management are done in an open and transparent way. This is especially important given the lack of regular and reliable monitoring in the past and serious gaps in assurances for future monitoring. A number of other data requests were made and not satisfied. We also requested assurances that the Forest Service would include provisions to assure that all monitoring data be provided online to the pubic in a timely manner. The final EA and draft DN and Response to Comment do not address these requests. 
Failure to Respond to Public Comments
Many of our objections relate to the agency’s failure to respond to public comments. These represent objectionable violations. The Forest Service’s notice-comment-objection regulations state unambiguously “Consideration of comments. (1) The responsible official shall consider all written comments submitted in compliance with paragraph (a) of this section.” 36 CFR 218.25 (b). The rules define “Specific written comments” as – 

Written comments are those submitted to the responsible official or designee during a designated opportunity for public participation (§218.5(a)) provided for a proposed project. Written comments can include submission of transcriptions or other notes from oral statements or presentation. For the purposes of this rule, specific written comments should be within the scope of the proposed action, have a direct relationship to the proposed action, and must include supporting reasons for the responsible official to consider.”
36 CFR 218.2.
In order to assure compliance with the requirements to “consider” comments, it is only logical that the Forest Service must document in writing its fulfillment of the requirement. Without a record of the consideration of comments, administrative and judicial review of these requirements would be impossible, rendering these requirements meaningless.  

In addition, NEPA has a separate requirement that federal agencies must respond to comments on NEPA documents. “An agency preparing a final environmental impact statement shall assess and consider comments both individually and collectively, and shall respond by one or more of the means listed below, stating its response in the final statement. …” 40 CFR 1503.4(a).

This section is addressed to EISs, but the CEQ regs are in fact applicable to EAs as well. “These regulations, unlike the predecessor guidelines, are not confined to sec. 102(2)(C) (environmental impact statements).” 40 CFR 1500.3.

In City of Davis v. Coleman, 521 F.2d 661 (9th Cit., 1975) the court said that in a statute requiring the social and environmental effects of projects be considered — “considered means to investigate and analyze; ‘consideration’ encompasses an affirmative duty to investigate and compile data, and a further duty to incorporate that data into a detailed reasoned analysis…”

Finally, independent of NEPA, the APA also requires agencies to adequately respond to all significant public comment as a “fundamental tenet of administrative law” NRDC v. EPA, 859 F.2d 156, 188 (D.C. Cir. 1988); see also ACLU v. FCC, 823 F.2d 1554, 1581 (D.C. Cir. 1987); Sierra Club v. EPA, 353 F.3d 976, 986 (D.C. Cir. 2004); Am. Iron & Steel Inst. V. EPA, 115 F.3d 979, 1005 (D.C. Cir. 1997). This principle ensures that agencies consider all material points raised by the public. NRDC, 859 F.2d at 188. Failure to respond to public comment can be grounds for invalidation of a decision as arbitrary and capricious. Id. A comment is “significant” when “if true, [it] raise[s] points relevant to the agency’s decision and which, if adopted, would require a change in an agency’s proposed rule.” Home Box Office Inc. v. FCC, 567 F.2d 9, 35, n.58 (D.C. Cir. 1977). The comment must “step over a threshold requirement of materiality” by explaining why the agency’s error is relevant and not “merely stat[ing] that a particular mistake was made.” Portland Cement Ass’n v. Ruckelshaus, 486 F2d 375, 394 (D.C.Cir. 1973).
In this process, the Wallowa Mountains office of the Wallowa Whitman National Forest has continued its practice of disdain and dismissiveness of the conservation community, the general public, and the NEPA process.

Failure to Disclose Compliance With Substantive Requirements
The Cold Elk Range Analysis EA failed to disclose how PACFISH requirements are met. This is a NEPA violation. 

All site-specific activities must comply with the governing forest plan. National Forest Management Act, 16 U.S.C. § 1604(i) (governing FS management of national forest lands); Federal Land Policy & Management Act, 43 U.S.C. § 1732(a) & 43 C.F.R. § 1610.5-3(a) (governing BLM lands). 

NEPA requires disclosure of information necessary to determine compliance with legal requirements such as the Endangered Species Act, Clean Water Act, National Forest Management Act, and applicable Forest Plan Standards & Guidelines. See 40 CFR 15087.27(b)(10) and NW Indian Cemetery Protective Association v. Peterson, 795 F2d 688 (9th Circ. 1986). In this G-O Road case, the NEPA document described water quality changes resulting from a road project in terms of 7-day average changes, whereas the applicable WQ standard was defined by daily peak changes. The court found this to be a NEPA violation. 
The USDA Office of General Counsel agrees that project level analysis must document “Project Compliance With Other Laws.”

 In addition to consistency with the LRMP each project must be in compliance with NEPA, CWA, CAA and other laws. Simply being consistent with the LRMP does not fulfill the site-specific requirements of Federal law. Project level analysis is to "determine findings for NFMA, to ensure compliance with NEPA, and to meet other appropriate laws and regulations." Forest Service Land and Resource Management Planning, FSM 1920 and Forest Service Handbook 1909.12, 5.31. 53 Fed. Reg. 26807, 26836 (July 15, 1988).

OGC, “Forest Plan and Project Level Decisionmaking— Overview of Forest Planning and Project Level Decisionmaking,” http://web.archive.org/web/20030111060230/http://www.fs.fed.us/forum/nepa/decisionm/p4.html
http://web.archive.org/web/20060829000705/http://www.fs.fed.us/emc/nfma/includes/overview.pdf 

The CEQ NEPA regulations also require an analysis of legal requirements in order to determine whether an action may cause significant impacts on the environment. 40 CFR §1508.27(b)(10) (“Significantly, as used in NEPA, requires considerations of both context and intensity: … The following should be considered in evaluating intensity: … Whether the action threatens a violation of Federal, State, or local law or requirements imposed for the protection of the environment.” Emphasis added.) SAS v. Mosely 798 F.Supp. 1473 (W.D. Wash. May 1992) (“The FEIS has thus mentioned what appears to be a major consequence of the plan jeopardy to other species that live in the old growth forests without explaining the magnitude of the risk or attempting to justify a potential abandonment of conservation duties imposed by law. An EIS devoid of this information does not meet the requirements of NEPA.” Emphasis added.)

The Forest Service NEPA Handbook also requires that Decision Notices explain complete[ly] and comprehensive[ly]” how the NEPA decision complies with applicable legal requirements including the LRMP land allocations and Standards & Guidelines. 

FSH 1909.15 Chapter 40, 43.21 - Format and Content 

Decision notices document the conclusions drawn and the decision(s) made based on the analysis in the EA. Decision notices should conform to the following format and content. While sections may be combined or rearranged in the interest of clarity and brevity, the information needs to be complete and comprehensive. 

…

6. Findings required by other laws and regulations. Include any findings required by any other laws which apply to the decision being made. Cite the project record or environmental analysis document that contains the information being used to support the findings. Describe how the decision is consistent with applicable laws and regulations. For example, findings regarding consistency with the forest plan (allocation, and standards and guidelines), suitability for timber production, and vegetation management criteria required by the National Forest Management Act and 36 CFR part 219. (emphasis added)

http://web.archive.org/web/20090118192937/http://www.fs.fed.us/im/directives/fsh/1909.15/1909.15_40.doc
See also, Judge King's October 2003 Decision in ONRC Action v. U.S. Forest Service, CV. 03-613-KI (“The underlying EAs for the timber sales at issue did not properly frame the Forest Service’s survey and manage duties, they did not analyze a range of alternatives based upon these duties, they did not evaluate completed surveys, they did not demonstrate that the Forest Service had all of the proper information before it before allowing logging, and they did not provide for public influence over the decisions. For all of these reasons, the underlying EAs are legally deficient.” Emphasis added.) http://web.archive.org/web/20041105214752/http://www.onrc.org/press/ONRCv.USFS.pdf 
And also Judge Hogan’s ruling in Klamath Siskiyou Wildlands Center v. Boody (D. Or. #03-3124-CO. May 18, 2004) where he held “plaintiffs have raised a serious question as to whether BLM violated NEPA in failing to disclose sufficient information in the EA to confirm compliance with … the RMP.” (Order at page 18).

The 9th Circuit has explicitly found that a EIS violates NEPA when it has an inaccurate or misleading description of forest plan requirements. 

The Forest Service’s use of a hiding cover denominator in the EIS other than that allowed by the HNF Plan arbitrarily and capriciously skewed the EIS’s elk herd hiding cover percentage. Consequently, the Elkhorn project EIS did not provide a “full and fair” discussion of the potential effects of the project on elk hiding cover and did not “inform[ ] decision-makers and the public of the reasonable alternatives which would avoid or minimize adverse impacts” on the Sheep Creek elk herd. Klamath-Siskiyou Wildlands Ctr., 387 F.3d at 993 (quoting 40 C.F.R. § 1502.1); see also Animal Def. Council v. Hodel, 840 F.2d 1432, 1439 (9th Cir. 1988) (“Where the information in the initial EIS was so incomplete or misleading that the decisionmaker and the public could not make an informed comparison of the alternatives, revision of an EIS may be necessary to provide a reasonable, good faith, and objective presentation of the subjects required by NEPA.”) (internal quotation marks omitted), amended by 867 F.2d 1244 (9th Cir. 1989).

…

The Elkhorn project EIS is inadequate under NEPA because, by using a hiding cover calculation denominator that is inconsistent with that required by the HNF plan, the agency did not take a “hard look” at the project’s true effect and failed to inform the public of the project’s environmental impact.
Native Ecosystems Council v. USFS. (9th Circuit August 11, 2005) http://www.ntc.blm.gov/krc/uploads/194/2h%20-%20Native%20Ecosystems%20Council%20v%20US%20Forest%20Service%20--%20Jimtown.pdf. 

A recent case in Montana found legal error where the record cannot support a finding that legal standards were met. In this case the FS had a LRMP requirement to meet big game cover requirements based on concealment, but then the NEPA analysis analyzed big game cover using canopy cover instead of concealment.

The discussion of the method used does not mention the Forest Service definition of hiding cover, which requires timber to “conceal 90% or more of a standing elk at 200 feet.” AR F176 at 26. However, the method does seem to correlate with the definition used by the Montana FWP, which defines hiding cover as “[a] stand of coniferous trees having a crown closure of greater than 40%.” AR F176 at 26.
...
As in Native Ecosystems Council, the Court is not “able reasonably to ascertain from the record that the Forest Service is in compliance with the HNF Plan standard.” 418 F.3d at 963. First, it seems the Forest Service has modeled hiding cover based on the Montana FWP method using canopy cover. There is no discussion either in the document describing the methodology or in the EA whether measuring canopy cover percentages, as required by the FWP definition of hiding cover, is synonymous with the Forest Service definition of hiding cover. Consequently, it is impossible for the Court to determine whether the project will, in fact, comply with the Forest Service’s elk hiding cover standard.

HELENA HUNTER & ANGLERS v. TOM TIDWELL. Montana District Court. CV 08-162-M-DWM. July 29, 2009.

The 9th Circuit recently highlighted the connection between substantive requirements and NEPA.

[T]he Forest Service’s use of the nonexistent sage grouse as an MIS to assess the project’s impact on all sagebrush species’ diversity was flawed. As a result, its overall study of the sage grouse habitat throughout the Environmental Assessment was similarly deficient. Just as the methodology applied by the Forest Service to measure habitat conditions did not meet the NFMA requirements, its flawed methodology in the complete absence of a sage grouse population does not constitute the requisite “hard look” mandated by NEPA. See Native Ecosystems Council v. USFS, 418 F.3d 953, 964-65 (9th Cir. 2005) (recognizing that the Forest Service’s reliance on incorrect assumptions and/or data violated NFMA and did not meet the agency’s obligation to take a “hard look” under NEPA).

... We note that a revised environmental assessment considering the issues addressed above might come to a different conclusion than the original environmental assessment…

NATIVE ECOSYSTEMS COUNCIL v. TOM TIDWELL (9th Circ. March 9, 2010) http://www.ca9.uscourts.gov/datastore/opinions/2010/03/09/06-35890.pdf.

Sincerely,
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Doug Heiken
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