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January 19, 2018

U.S. Department of Agriculture

Attention Sonny Perdue, Secretary of Agriculture
1400 Independence Avenue, S.W.

Washington, DC 20250

Dear Secretary Perdue,

Enclosed you will find a request from the State of Alaska to consider a petition for rulemaking on the
applicability of the 2001 Roadless Rule to the Tongass National Forest in Alaska. The history of the
exemption and the ensuing legal challenges are covered in detail in our petition and exhibits. The State
also lays out clear and sound rationale for why an exemption should be addressed through the
rulemaking process.

The State appreciates your interest in this topic. We see this as one of many significant opportunities to
work with you to support a diverse and robust forest products sector in Southeast Alaska. Rebuilding
this sector will create jobs and prosperity for our rural communities located in the Tongass National
Forest.

The State looks forward to participating in the process and is available to answer questions you or your
staff may have on this subject.
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Andrew T, Mack
Commissioner

cc:

Bill Walker, Governor of Alaska

U.S. Senator Lisa Murkowski, Chairman, Senate Energy & Natural Resources Committee
U.S, Senator Daniel S. Sullivan

U.S. Representative Don Young

Tony Tooke, Chief USFS

Cathy Giessel, State Senator and Chair Senate Resources Committee

Geran Tarr, State Representative and Co-chair House Resources Committee
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Before the Department of Agriculture
Washington, DC 20250

To:  George Ervin “Sonny” Perdue, Secretary of Agriculture
From: The State of Alaska, Department of Natural Resources

Re:  The Department of Agriculture Roadless Area Conservation Rule and
The 2016 Tongass National Forest Land and Resource Management Plan

Date: January 19, 2018

STATE OF ALASKA
PETITION FOR USDA RULEMAKING TO EXEMPT THE
TONGASS NATIONAL FOREST FROM APPLICATION OF
THE ROADLESS RULE AND OTHER ACTIONS

I. SUMMARY

In a 2003 Record of Decision (ROD) Ex. 1, the USDA promulgated a regulation
(Tongass Exemption) exempting the Tongass National Forest (Tongass) from the
Roadless Area Conservation Rule (Roadless Rule). In this ROD, the USDA provided in-
depth analysis of the requirements and limitations of the Tongass Timber Reform Act
(TTRA) and the Alaska National Interest Lands Conservation Act (ANILCA) if the
Roadless Rule were applied to the Tongass. After this statutery analysis, the USDA
concluded that the best way to implement the spirit and the letter of these laws was to
exempt the Tongass from the Roadless Rule.

The USDA also concluded that exempting the Tongass was consistent not only
with the intent of Congress, but also with sound management of the Tongass because
roadless areas in the Tongass are adequately protected without adding the additional
restrictions in the Roadless Rule. USDA stated that roadless areas are common, not rare
in the Tongass and the vast majority of the 9.34 million acres of roadless areas have
restrictions on road building and timber harvest irrespective of the Roadless Rule. Even
without the Roadless Rule, only about four percent of the Tongass is designated as
suitable for timber harvest. See ROD, Ex. 1.

In its decision to exempt the Tongass, USDA weighed the value of imposing these
unnecessary additional restrictions against the very significant social and economic costs
to Southeast Alaska that were discussed in depth in the 2001 Roadless Rule decisional
documents. When USDA reconsidered the same facts in this second rulemaking that it
had considered in 2001, the USDA this time concluded that the needs of the people of
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Alaska outweighed adding more restrictions when roadless areas in the Tongass are
adequately protected without the Roadless Rule.

After environmental interest groups challenged the Tongass Exemption in 2009,
the USDA aggressively defended the rule in its 2010 opening brief in the Federal District
Court for the District of Alaska. See USDA Brief Ex. 2. USDA argued that “the Tongass
Exemption was a well-reasoned decision, supported by the evidence” and that after
reweighing the same economic, social and environmental factors considered in the 2001
ROD, USDA concluded that “the roadless values on the Tongass could be protected and
social and econromic impacts minimized by exempting the Tongass from the Roadless
Rule. USDA Brief at 1-4.

The District Court nevertheless invalidated the Tongass Exemption, but upon
appeal, a three-judge panel of the Ninth Circuit Court of Appeals reversed and upheld the
Exemption. However, in a 6-5 en banc decision, the Ninth Circuit struck down the
Tongass Exemption on a procedural ruling, holding that the USDA failed to adequately
explain its change of position from the 2001 Roadless Rule to the 2003 Tongass
Exemption. See En Banc Opinion, Ex.3. The Court did not find any substantive legal
infirmities with the Tongass Exemption, that is, the Court did not hold that the USDA
analysis or rationale could not support exempting the Tongass, or that the USDA reached
the wrong decision, but only that USDA failed to provide an adequate explanation of its
change of position from 2001. No judge questioned the fact that the USDA had a right to
change position on exempting the Tongass, if the change was adequately explained. /d.

The rationale USDA provided for exempting the Tongass in the 2003 ROD and
again in the 2010 USDA Brief remains valid today. The extensive damage resulting from
the application of the Roadless Rule to the economic and social fabric of Southeast
Alaska remains as real today as it was 15 years ago, while the Tongass roadless values
remain more than adequately protected without the Roadless Rule. Therefore, for the
reasons more fully explained below, the State of Alaska (State) respectfully requests that
the Secretary of Agriculture grant this petition and direct the USDA and USFS to
immediately undertake a rulemaking to consider once again exempting the Tongass from
the Roadless Rule.

In addition, the State requests that the Secretary also direct the USFS to undertake
a revision to the 2016 Tongass Land & Resource Management Plan (TLMP). In a recent
amendment to the TLMP, the USFS implemented the Roadless Rule by including many
of the most restrictive provisions and prohibitions of the Roadless Rule into the fabric of
the TLMP. As a result, even if the Tongass is once again exempted from the Roadless
Rule, these Roadless provisions would remain in the TLMP and be independently
applicable unless also removed from the TLMP. A Forest Plan amendment or revision
under the 2012 USFS planning rules is the mechanism for the Executive Branch to
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remove these provisions. The State also requests that the provisions inserted into the
TLMP in 2016 requiring a rapid transition from old growth to young growth timber
harvest also be revised.

II. HISTORY OF THE TONGASS EXEMPTION

Controversy over federal management of the Tongass goes back many decades.
The most relevant history regarding whether to exempt the Tongass from the Roadless
Rule begins at the turn of the 21st Century in the waning days of the Clinton
Administration. Entire books have been written on the high-profile policy and legal
battles over the Tongass spanning many decades, and the basic facts have been set forth
in many legal briefs and judicial decisions. See e.g. USDA Brief Ex.2 at 1-5; State Brief
in the Federal District Court for the District of Columbia (State Roadless Rule Brief),
Ex. 4 at 1-3; and State of Alaska v. USDA, case 11-1122 RLJ, Opinion filed 9/20/17, Ex.
5 at 7-15. Therefore, only a very brief summary is presented here in addition to the more
comprehensive discussions in the attached exhibits.

Beginning with an interim rule in 1999, as the USDA developed the Roadless
Rule, the administration’s preferred approach was to exempt the Tongass or to limit its
application. USDA Brief, Ex. 2 at 1-2. It was not until the final decision in the 2001
ROD, at the very conclusion of the rulemaking process, that USDA unexpectedly fully
and immediately applied the Roadless Rule to the Tongass. /d.

During the rulemaking process, USDA recognized that the Tongass would be so
uniquely and severely impacted by the Roadless Rule that what was effectively a separate
rulemaking within a rulemaking was conducted for the Tongass. USDA recognized that
the Roadless Rule would severely interfere with seeking to meet timber demand as
required by Tongass Timber Reform Act, that the social and economic impact on
Southeast Alaska would be severe, and that adequate protections were in place to protect
the environmental values of the Tongass without the Roadless Rule. /d. at 2-5. These
were the rationale stated throughout the process for choosing limited, if any, application
to the Tongass as the USDA preferred alternative; at least until the surprise ending when
in the final ROD the Roadless Rule was made immediately fully applicable to the
Tongass. Jd. For example, the USDA preferred alternative in the draft environmental
impact statement was “Tongass exempt”. /d.

Many lawsuits immediately followed promulgation of the Roadless Rule,
including one by the State of Alaska challenging its application to Alaska national
forests. In 2003, a temporary rule exempting the Tongass (Tongass Exemption) was
promulgated to satisfy a settlement of Roadless Rule litigation between USDA and the
State of Alaska. It is this temporary rule that was invalidated by the Federal District Court
in Alaska in 2011. The rulemaking to promulgate permanent exemptions for both
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national forests in Alaska — also a term of the settlement agreement — was never
commenced afier the 2005 State Petitions Rule replaced and effectively (at least
temporarily) repealed the Roadless Rule nationwide, /d.

However, a federal court in California invalidated the State Petitions rule in 2006
and reinstated the Roadless Rule nationwide even though it had been invalidated by a
federal court in Wyoming and was enjoined nationwide. The reinstatement of the
Roadless Rule was, however, explicitly made subject to the Tongass Exemption rule, and
therefore the Tongass remained exempt until the District Court in Alaska invalidated it in
2011. 14,

The Tongass Exemption rule then remained in litigation until the United States
Supreme Court on March 29, 2016 declined the State’s Petition for Certiorari for review
of the Ninth Circuit en banc decision invalidating the Tongass Exemption rule due to the
argued inadequate explanation of USDA’s change in policy.

Following the loss of the Tongass Exemption, the State and many supporting
intervenors continue to appeal the Roadless Rule and the Roadless Rulemaking decision
to apply the rule to the two national forests in Alaska in the United States Court of
Appeals for the District of Columbia Circuit. If the Court rules in the favor of the State,
three different remedies are possible depending upon which claim(s) the case is decided;
the Roadless Rule could be invalidated nationwide, it could be invalidated as applied to
Alaska or it could be invalidated solely as applied to the Tongass.

III. CONTINUING RATIONALE FOR EXEMPTING THE TONGASS
A. Good Policy

Rationales for exempting the Tongass from the Roadless Rule in a new USDA
rulemaking are not entirely equivalent to Alaska’s legal claims and arguments
challenging the Roadless Rule in federal court. The most important difference is that
USDA can enact or change policy via a rulemaking whether such action is legally
mandated or just good policy as determined by the agency. The en banc decision of the
Ninth Circuit striking down the Tongass Exemption did not in any way cast doubt on
USDA'’s authority to set policy on the Roadless or on the Tongass other than to clarify
the extent to which the agency must explain its rationale in the record of decision. See En
Banc Opinion Ex. 3.

Therefore, the first and most compelling reason that USDA should grant this
petition to undertake a rulemaking to restore an exemption for the Tongass is that it
remains good policy. The 2010 USDA brief (Ex. 2) supporting the policy decision to
exempt the Tongass remains as persuasive today as it was then. No federal court has
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opined that there was any issue with the policy choice to exempt the Tongass, but instead
ruled only on the procedural flaw of not including a sufficient explanation for the change
in policy from the 2001 ROD. The State is therefore requesting that USDA now correct
this procedural problem through a new rulemaking and in effect reinstate the Tongass
Exemption based on the same sound policy decision it made in 2003. All of the rationales
that USDA offered for exempting the Tongass in the 2003 ROD remain valid today.
ROD Ex. 1.

B. Compliance with Federal Law

In 2003, USDA offered rationales for exempting the Tongass as policy decisions
that the State contends are legal requirements that mandate a Tongass or Alaska
exemption. In particular, this includes compliance with ANILCA and the TTRA.

USDA devoted a considerable portion of the 2003 ROD to discussion of these
two statutes and ultimately stated that the Tongass Exemption Rule

“reflects the Department’s assessment of how to best implement the letter
and spirit of congressional direction along with public values, in light of the
abundance of roadless values on the Tongass, the protection of the roadless
values already included in the Tongass Forest Plan, and the socioeconomic
costs to the local communities of applying the roadless rule’s prohibitions.”
Ex. 1 at 75142.

USDA further stated that ANILCA and the TTRA “provide important congressional
determinations, findings, and information relating to management of National Forest
System lands on the Tongass.” Id.

More specifically, USDA explained that in ANILCA Congress set aside another
5.5 million acres of the Tongass wilderness and found that this additional wilderness set
aside represents “a proper balance between the reservation of national conservation
system units and those public lands necessary and appropriate for more intensive use and
disposition” and that no additional conservation areas will be needed in the future on the
Tongass. /d. Congress attempted to prevent the Executive Branch from circumventing
this directive by prohibiting “future executive branch action which withdraws more than
five thousand acres, in the aggregate, of public lands within the State of Alaska” without
the approval of Congress. 16 U.S.C. §3213(a).

There is a fine line between the USDA’’s statement in the 2003 ROD that the
Tongass Exemption implements “the letter and spirit of congressional direction” and the
State’s legal argument in the current litigation that by failing to exempt the Tongass from
the Roadless Rule USDA has violated ANILCA by withdrawing millions of acres from
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more intensive use without the consent of Congress. State Roadless Rule Brief, Ex.4 at
43-44. USDA may view exempting the Tongass as policy to implement the letter and the
spirit of congressional direction in ANILCA or as a legal mandate to comply with
ANILCA. Either way, complying with congressional intent as set forth in ANILCA isa
powerful rationale for a new rulemaking to restore the Tongass Exemption.

The TTRA presents a similar rationale for a new rulemaking. In 1990, Congress
amended ANILCA with the TTRA, which included a directive to the USDA Secretary to
“seek to provide a supply of timber from the Tongass National Forest, which (1) meets
the annual market demand for timber and (2) meets the market demand for timber for
each planning cycle” consistent with multiple use and sustained yield management and
the requirements of the National Forest Management Act, ROD, Ex.1 at 75142, USDA
analyzed the demand numbers for the Tongass timber and the effect of the road
construction and timber harvest prohibitions of the Roadless Rule and concluded that “the
roadless prohibitions operate as an unnecessary and complicating factor limiting where
timber harvesting may occur.” Id. at 75141.

The State fully concurs with the USDA policy decision that further timber harvest
restrictions were not necessary and complicated compliance with the TTRA directive to
seek to meet timber demand. However, as with ANILCA, the State continues to argue in
federal court that the timber harvest and road construction restrictions of the Roadless
Rule limit the ability of the Tongass Forest Supervisor to plan and execute timber sales to
the extent that it is impossible to even seek to meet timber demand. Intentionally tying
your own agency’s hands with such unnecessary restrictions that ensure failure to meet
timber demands is a violation of the TTRA provisions to seek to meet demand. The
State’s full argument why the TTRA legally mandates a Tongass Exemption from the
Roadless Rule is presented in the State Roadless Rule Brief, Ex. 4 at 38-43.

As with ANILCA, in 2003 USDA viewed an exemption as policy to implement
the letter and the spirit of TTRA while the State determined that TTRA legally mandates
an exemption. But again, implementing the directive of Congress is a powerful rationale
for a new rulemaking under either analysis.

C. Compelling Case for Exemption Rulemaking

Addressing the serious socioeconomic consequences to Alaskans and complying
with ANILCA and TTRA are all compelling rationale for a Tongass Exemption today, as
they were in 2003. Other rationales offered by USDA in the 2003 ROD and supported by
counsel in the 2010 USDA brief also remain valid today. As noted above, the Ninth
Circuit did not invalidate the Tongass Exemption due to flawed rationales, but rather only
because of an inadequate explanation for the change in policy. The State respectfully
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submits this petition for a rulemaking to exempt the Tongass from the Roadless Rule in
the interest of the socioeconomic well-being of its residents.

IV. CONTENT OF REQUESTED RULE

The Tongass Exemption Rule that was invalidated by the Ninth Circuit was a
single sentence under 36 CFR § 294.14. The invalidated language in CFR § 294.14 can
be replaced by new similar language as simple as: “This subpart does not apply to the
Tongass National Forest,”

V. OTHER REQUESTED ACTION

In 2016, the USFS completed an extensive amendment process to the TLMP,
Among the changes that were made to the TLMP, significant changes included the
implementation of the Roadless Rule and the implementation of the Transition Strategy
intended to rapidly shift timber harvest in the Tongass from primarily old-growth to
young-growth timber. The State was among many objectors to this TLMP amendment
based on a wide range of procedural issues and substantive issues in forestry,
transportation and resource development. The State’s August 30, 2016 formal objection
to the 2016 TLMP amendment is attached as Exhibit F. The exhibits filed with the
objection can be accessed on the USFS Tongass website at:

https://cloudvault.usda.gov/index.php/s/16my9K poJk90wUa,

The State’s objections did not result in changes to the final TLMP.

In addition to requesting that USDA commence a rulemaking to exempt the
Tongass from the Roadless Rule, the State also requests that the USDA Secretary direct
the USFS to commence a new amendment or revision process for the TLMP as amended
in 2016. The State asks that this new TLMP process reconsider all of the objections in the
State’s objection letter in Exhibit 6. However, section III “The Amended Forest Plan
violates the TTRA and ANILCA” is of particular relevance to this petition. Ex. 6 at 6.

This section explains that the Roadless Rule violates both the TTRA and ANILCA
as is also discussed above. /d. It also explains that in adopting this TLMP amendment
“USFS now compounds this violation of federal law by selecting an alternative that not
only fully implements the Roadless Rule in the management plan governing the Tongass,
but also implements a transition plan to young-growth timber with a rapid phase out of
the old-growth timber on which the timber industry is dependent.” /d.

As a result of implementing the Roadless Rule restrictions in the TLMP, along
with additional restrictions on old-growth timber harvest outside of roadless areas, a new
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Tongass Exemption rule alone will not provide relief to Southeast Alaska. The Roadless
Rule and the 2016 TLMP now each independently restrict road construction and timber
harvest to such a degree as to have devastating socioeconomic effects on Alaskans. A
more complete discussion of the effects of the TLMP on Alaska and the reasons why the
TLMP violates TTRA and ANILCA are set forth in Exhibit 6.

VI. CONCLUSION

Beginning in 2003, USDA has recognized that roadless values in the Tongass are
well protected without the Roadless Rule. USDA has also recognized that the
prohibitions on road construction and timber harvest in the Roadiess Rule come with
severe socioeconomic consequences to Alaskans that outweigh any value of adding
unnecessary restrictions to those already in place. With this understanding, USDA
exempted the Tongass from the Roadless Rule from 2003 until 2011 when a federal court
invalidated the Exemption based on a procedural flaw in the 2003 ROD. During this
court battle, USDA fully defended USDA’s above stated rationale for the exemption.

Subsequent to the court imposing the Roadless Rule on the Tongass, the situation
has only been compounded by the USFS’s incorporation of the restrictions on
roadbuilding and timber harvest into the TLMP. Therefore, both an exemption
rulemaking and a TLMP plan revision or amendment are now necessary to reinstate
USDA’s policy of Tongass exemption set forth in the 2003 ROD.

For the reasons set forth above, the State of Alaska respectfully requests that this
petition for rulemaking be granted and that the USDA promptly commences a rulemaking
proposing a rule to permanently exempt the Tongass National Forest from application of
the Roadless Rule. The State also requests that the Secretary of Agriculture direct the
USFS to commence a TLMP revision or amendment to remove provisions of the
Roadless Rule that have been incorporated into the plan and to reconsider the State
objections set forth in Ex. 6 that were not addressed in the final TLMP.

Resp ly submitted,

gy Peek

drew T. Mack, Commissioner
State of Alaska, Department of Natural Resources
550 West Seventh Avenue, suite 1400
Anchorage, AK 99501-3561
907.269.8431
andy.mack@alaska.gov






